
Electronic copy available at: http://ssrn.com/abstract=1572766Electronic copy available at: http://ssrn.com/abstract=1572766

'LUME 9:2 2009 

onal jurisprudence appears to 
rid-both domestic and inter
o ensure that their basic texts 
~aning beyond clear literal and 
nter-jurisdictional learning is 
~ and productive from the per
f rights protection. This has, as 
the context of LGBT rights in 

, the structural differences be
immense as to make a similar 
n to the US Constitution. Writ
;on stated: 

with sanctimonious 
of the covenant, too 
e men of the preced
d suppose what they 
tha t age well; I be-

-ved well of its coun
thout the experience 
ience in government 
I this they would say 
ead. 

entiment. Learning from expe
,d ensuring the contemporane
Constitution, without eroding 
naturally collative processes. 

lurce that can and should be 
estic constitutional guarantees 

THE JURISPRUDENCE OF VULNERABILITY: 
PROPERTY RIGHTS, DOMESTIC VIOLENCE AND HIV / AIDS 

AMONG WOMEN IN UGANDA 

Donna E. Young' 

ABSTRACT 
In Uganda a complex system linking property rights, domestic violence, 
and subordinating traditions leads to women's disproportionate vulner
ability to HIVjAIDS infection. In order to dismantle this system we must 
recognize the gendered pattern of HI VjA IDS transmission and aclmowl
edge that vulnerability to HIV JAIDS is the result of a patriarchal system 
ofsubordinatioll. it is in the interstices between local custom and formal 
law that women suffer the effects of this system, Focusing on the situa
tion in Uganda, this article examines cultural practices that contribute 
to women's displ'Oportionate susceptibility to HIV JAIDS infection and 
posits that by relying on an international women's rights framework, 
grassroots organizations can support women's efforts to address 
HlV j AIDS, poverty and gendered violence. 
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INTRODUCTION 

HIV / AIDS is not the cause of poverty. Poverty is not the cause of 
HIV / AIDS. The two do not inevitably intersect. However, through a combina
tion of social and political circumstances the prevalence of HIV / AIDS in sub
Saharan Africa and other developing areas has become a symptom of wide
spread poverty that disproportionately affects women.' Recently, the treat
ment of HIV / AIDS has become an essential ingredient in poverty eradication 
programs around the world. The effectiveness of such programs depends on 
their recognition that poverty, HIV / AIDS transmission and gender inequality 
are self-reinforcing conditions. Programs designed to address one condition 
will be ineffectual without efforts to address them all. 

In 2000, poverty eradication became the subject of international con
cern when world leaders met at United Nations headquarters in New York 
and adopted the United Nations Millennium Declaration' and pledged to 
"spare no effort to free our fellow men, women and children from the dehu
manizing conditions of extreme poverty.'" The Declaration listed eight goals 
to be achieved by the year 2015, one of which was to "achieve, by 2010, uni
versal access to treatment for HIV / AIDS for all those who need it."4 In addition 

I See, e.g., The International Association of Women Judges, The Gender and Legal Dimensions of 
HJV/AIDS: Women's Access to justice and the Role of the judiciary Oune 25. 2005) available at: 
http://siteresources.worldbank.org/INTGENDER/Resources/GenderLawHIVRolejudiciaryjuneOS. 
pdf (last visited Mar. 7. 2010) [hereinafter, "The Gender alld Legal Dimensions of HI V/A IDS']. 
'G.A. Res. 55/2. U.N. Doc. A/RES/55/2 (Sept. 18,2000) . 
.1 The United Nations, The Millennium Development Goals Report, delivered at the United Nations 
Headquarters in New York (2008), available at 
http://www.ulI.org/millenlliumgoals/reports.slitml [hereinafter "2008 MDG Report"]. See also 
The Secretary-General Report a/the Secretary-Ceneral- In Larger Freedom: Towards Develop
ment, Security and Human Rights for All. delivered for decision by the Heads o/State and Local 
Govemmellt (Sept. 2005), available at: http://www.un.org/millenlliumgoals/bkgd.shtml.{JmJ.: 
gress report on the implication of the Millennium Declaration): statement by the Secretary
General Hast visited Sept 1 2009) available at http://www.U11.org/millenniumgoa!s/bkgd.shtml 
{"[e]radicating extreme poverty continues to be one of the main challenges of our time, and is a 
major concern of the international community. Ending this scourge will require the combined 
efforts of all, governments, civil society organizations and the private sector, in the context of a 
stronger and more effective global partnership for development. The Millennium Development 
Goals set time bound targets, by which progress in reducing income poverty, hunger, disease, 
lack of adequate shelter and exclusion - while promoting gender equality, health, education 
and environmental sustain ability - can be measured. They also embody basic human rights -
the rights of each person on the planet to health, education, shelter and security. The goals are 
ambitious but feasible and, together with the comprehensive United Nations development 
agenda, set the course for the world's efforts to alleviate extreme poverty by 2015."). 
~ The United Nations, The Millennium Development Goals, available at: 
http://wlVw.un.org/millenniumgoals/aids.shtml (last visited Aug. 12. 2009) (including 7 other 
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to the United Nations, international, inter-governmental and non
governmental organizations have taken on the task of providing data, serv
ices, legal assistance and political action towards the goal of reversing the 
AIDS epidemic. Mirroring the commitment to universal AIDS treatment, lead
ers at the G8 summit, in 2005, committed their countries to helping to ensure 
universal access to AIDS treatment. But, by the time of the G8 summit in 
L'Aquila, Italy, in the summer of 2009, there was no mention of HIV / AIDS in 
the G8's final communique; this indicated a marked departure from its pledge 
in 2005 to fight for universal access to AIDS treatment.s As the financial crisis 
threatens economies around the world, the commitment to AIDS treatment is 
on the wane.6 

It is within this economic landscape that those interested in legal re
sponses to poverty and gender inequality are likely to ask whether and to 
what extent legal systems around the world are equipped to address some of 
the worst cases of economic inequality, those involving property-less women 
with HIV / AIDS or widowed by AIDS. It is women's unique status within the 
family and society, their disproportionate number among those suffering do
mestic violence and their tenuous relationship to economic resources that 

goals: End Hunger, Universal Education, Gender Equality, Child Health, Maternal Health, 
Environmental Sustainability, and Global Partnership). 
5 The failure of the G8 to mention the HIV jAIDS crisis led to the condemnation of the G8 by 
several AIDS activists. For example, Stephen Lewis, the former United Nations special envoy for 
HIVjAIDS in Africa, in his address to an audience of scientists from around the world at the 
International AIDS Society Conference, July 19, 2009, Cape Town, South Africa stated, 

. , . when the G8 cynically uses the financial crisis to threaten cutbacks to 
AIDS funding; when the G8 once again, yet again, always again subverts its 
own promises and in so doing compromises the health of millions, then it's 
time for science to speak with one powerful voice of accusation. And when 
the Global Fund faces a shortfall of several billion, you would do the world a 
tremendous service by simply finding a way, collectively, from your posi
tions of authority, to remind the political leadership of how they used pre
cious public money to bail out the banks, so that Goldman Sachs could make 
a profit of$3.4 billion in the second quarter of 2009, JP Morgan Chase could 
make a profit of$2.7 billion in the same period, and with obscene contempt 
for the human condition, pay bonuses, yet again, beyond the dreams of hy
peractive wealth. You spend every day of your working lives to make life 
possible, and the power brokers devalue your work with the fraudulent plea 
of destitution. Don't let them get away wIth it. 

The Stephen Lewis Foundation, Speech by Stephen Lewis at the International AIDS Society 
COllference (July 19, 2009), available at: 
http://stepheniewis/ollndationorn/news_speec/citem.c/m ?news=300B [hereina fter, "Speech by 
Stephen Lewis"]. 
6 UN Secretary General Ban Ki-Moon has stated that, "{w1e face a global economic slowdown 
and a food security crisis, both of uncertain magnitude and duration .... These developments 
will directly affect our efforts to reduce poverty: the economic slowdown will diminish the 
incomes of the poor; the food crisis will raise the number of hungry people in the world. 
2008 MDG Report, sllpra note 3. 
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result in their unique vulnerability to HIV I AIDS infection, making them obvi
ous recipients of international aid. Women's vulnerability to HIV IAIDS infec
tion follows a circuitous path linking issues of property rights, domestic vio
lence, and subordinating mechanisms of formal and informal laws and 
customs. The rate of women's infection is directly linked to children's rates of 
infection as children are likely to become infected before or during birth and 
through breastfeeding? In addition, children's survival depends on healthy 
mothers and other female care givers. Accordingly, women and girls ought 
increasingly to be the target of national, regional and international aid pro
grams." 

However, in order that an effective strategy of corrective action is im
plemented, the gendered pattern of HIV I AIDS transmission must be revealed. 
Part of any such strategy must involve legal reform. How then can the law 
address domestic violence and women's lack of property rights in the context 
of the HIV I AIDS pandemic? An integral part of any such reform is the under
standing that women's vulnerability to HIV I AIDS is the inevitable, but far 
from natural, result of the privileging of more favored segments of society: 
However, to the extent that the virus is most often transmitted through het
erosexual sexuality activity, men and women alike must be committed to its 
eradication. Because of their shared vulnerability to the disease, it is in the 
interests of men to work towards ending the practices that make women par
ticularly prone to infection. Both men and women must be encouraged to mo
bilize to transform governmental responses to the pandemic. It is a multifac
eted and multilayered issue that requires an examination of the legal and 
social response to domestic violence, women's property rights and formal and 
informal mechanisms that impede and facilitate reform. 

By focusing on the situation in Uganda, this article examines cultural 
practices that contribute to women's disproportionate vulnerability to 
HIV I AIDS infection and posits that by relying on international women's rights 
doctrine, grassroots organizations can buttress their efforts at addressing 
women's vulnerability to HIV infection, poverty and abuse. Part One sets forth 
information about the extent of HIV I AIDS infection in Uganda and other parts 
of Africa, and describes a legal literacy campaign in Uganda that is self
consciously focused on gender. Part Two examines the role of marriage and 
domestic violence in the transmission of HIVIAIDS among women. Focusing 
on the marital relationship is important as the Uganda AIDS Commission has 

7 Elizabeth Glaser Pediatric AIDS Foundation, available at: 
http://wwlV.pedaids.org/ AboutPediatricAIDS/WhatisAids/Prevention.aspx (last visited Feb. 2, 
2010). 
'See Nicholas D. Kristoff and Sheryl WuDunn, The Women's Crusade, N.Y. TIMES, Aug. 17, 2009. 
<) See Martha Fineman, The Vulnerable Subject: Anchoring Equality in the Human COIldition, 20 
YALE 1.L. & FEM. 1 (2008) (hereinafter "The Vulnerable Subject")' 
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found that HIV transmission is highest among married people. Part Three 
discusses the connections between the spread of HIV / AIDS and women's lack 
of property rights. 

The focus here is not on poverty per se, but on the related issue of 
women's entitlement to property. Though poverty results in lack of access to 
valuable treatment and legal recourse, HIV prevalence among women cuts 
across socioeconomic categories. In fact, there is some indication that HIV 
prevalence in Ugandan women increases with wealth.'" This fact alone is not 
inconsistent with strategies devoted to addressing women's poverty and une
qual access to property, since it is women's status vis-a-vis property owner
ship at any income level that contributes to their vulnerability to HIV / AIDS 
infection. Access to property in turn is largely determined by certain custom
ary practices that may impede women's ability to attain legal title to land and 
other property to which they are entitled." In addition, formal law in the form 
of legislative and administrative enactments, case law and constitutions can
not always be relied upon to provide protections against these customary 
practices that make women vulnerable to domestic violence and the spread of 
HIV / AIDS, a fact that makes the issue of property rights a particularly compli
cated one. However, formal laws can certainly help to buttress claims to gen
der parity. 

Part Four of this article outlines the manner in which Uganda's consti
tutional framework relies substantively on international human right norms. 
It is argued that specific provisions of the Constitution guaranteeing gender 
equality rights provides the necessary platform upon which strategies can be 
built to address some of the traditional customs that have contributed to 
women's vulnerability to HIV infection and intimate partner violence, and that 
have impeded women's access to property. Part Five examines Ugandan case 
law in order to assess how constitutional law is interpreted in cases in which 
some of these traditions conflict with constitutional norms. Included in this 
discussion is the broader question of the effectiveness of strategic reliance on 
formal legal rights, a question requiring an evaluation of models of constitu
tional interpretation that incorporate international human rights norms. 

The current rights-based approach inherent in domestic and interna
tional human rights law is ill-equipped by itself to sufficiently address 
HIV / AIDS vulnerability, but serves most usefully as a backdrop against which 
the traditional subordination of women can be attacked. With its focus on the 
"liberal subject" the international human rights paradigm inevitably relies on 
redress based on individual "identities" based on gender, race, ethnicity, etc. 
This focus cannot be relied on to the exclusion of an examination of shared 

10 See UGANDA AIDS COMMISSION MOVING TOWARD UNIVERSAL ACCESS: NATIONAL HIV & AIDS STRATEGIC 

PLAN 2007/8 - AN EG IC, at vii (2007) [hereinafter, "UAC STRATEGIC PLAN"]' 
II See, e.g., The Gender and Legal Dimensions oIH/VIA/DS, supra note 1, at 1. 
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vulnerabilities not necessarily derived from these identities." Indeed, what is 
needed is the recognition that in the face of cultural practices that subordinate 
the quality of women's experiences there are also indigenous traditions that 
may provide support and comfort in cases in which formal law fails to provide 
sufficient remedial power. 

Throughout this article, special attention is paid to the legal treatment of 
women in Uganda affected in various ways by HIV IAIDS. Uganda provides a 
rich setting against which to assess the interrelatedness of gender, HIV I AIDS, 
property ownership, and domestic violence as it is a country that has incorpo· 
rated a gender component in its constitutional provisions, has made great 
strides in its treatment of HIV I AIDS, has legally recognized customary owner· 
ship of land, but is nonetheless struggling to address conflicting formal laws 
and informal customary practices, a conflict that all too often leaves women 
without adequate protection against abusive social practices. 

CAPACITY BUILDING AND GENDER MAINSTREAMING IN UGANDA 

In the spring of 2004, I traveled to Uganda as part of a partnership be· 
tween an inter-governmental organization, a Ugandan non-governmental 
organization and the Ugandan Ministry of Water, Lands and Environment. i3 

The purpose was to gather information about the legal needs of poor women 
whose lack of access to land was widely believed to be a factor in their vulner
ability to domestic violence and HIV I AIDS infection. The mission was prelimi
nary to a World Bank grant to be distributed to a variety of Ugandan civil so
ciety associations (CSAs) working on projects concerning women's equality, 
HIV I AIDS prevention and treatment, and property and land rights for the 
poor. Since then, much has happened in global efforts to reduce the transmis
sion of HIV I AIDS." Despite these efforts, the information coming from low
income areas in sub-Saharan Africa points to consistent patterns of HIV 
transmission disproportionately affecting women. 

12 See The Vulnerable Subject, supra note 9, at 1 (in which Fineman argues that an analysis of 
vulnerability "has the potential to move us beyond the stifling confines of current 
discrimination· based models toward a more substan:tive vision of equal ity."). 
I) I served as a consultant on gender issues for the Rome-based inter-governmental 
organization, International Development Lawyers Organizations (IDLO) to work closely with 
the Kampala-based non governmental organization, Associates for Development. 
t~ SeeJ e,g" the Gender and Legal Dimensions o/H1V/A1DS, supra note 1, (a project in which judges 
from Tanzania and Uganda and members of the International Association of Women Judges 
were brought together under the sponsorship of the World Bank in order to assesses the 
gender~responsiveness of existing legal frameworks in the HIV / AIDS setting, in such areas as 
customary law/practices and religious laws, land law and family law). 
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In Uganda, AIDS has had a devastating impact, leaving more than one 
million children orphaned. At the height of the AIDS epidemic in the 1980's, it 
was estimated that up to one third of the adult popUlation was infected with 
the disease. IS The Ugandan government has asserted that as a result of a se
ries of successful government sponsored prevention and treatment cam
paigns and activism at the grassroots level, the rate of HIV infections fell to 
about 15 percent in the 1990s and is now at about 6 percent. 16 Though the 
causes for the decline are subject to debate 17 the fear now is that Uganda has 
entered another period of growth for the disease. ls Moreover, the Uganda 
AIDS Commission has acknowledged that women are among certain socio
demographic groups who are disproportionately affected and that "[als the 
epidemic matures, the population groups most severely affected have shifted 
from young unmarried individuals to older married or formerly married indi
viduals."" The Commission concludes that, "[g]ender impacts of the disease 
are significant.u20 

The situation in Uganda is mirrored throughout Africa. Though the rate of 
HIV / AIDS is stabilizing in Africa and growing in other parts of the world," it is 

15 See Michael Marco & Edwin J. Bernard, Is Uganda's HIV Prevention Success Story Unraveling? 
Aidsmap, available at: http://www.aidsmap.com/en/news/E7 A3 F64B· 94SA ·40SD-BFOO
B9BA7E7FDCDF.asp (last visited Feb. 2, 2010) (Aug, 22, 2006) [hereinafter "Aidsmap"]. 
16 See UAC STRATEGIC PLAN, supra note 10. 
11 There is some controversy as to the causes of the marked decrease in AIDS. Some have ar
gued that the decrease was not a direct result of the government's "ABC" policy (abstain, be 
faithful, use condoms), but rather to the incredibly high rate of deaths due to AIDS during the 
1980s and 1990s. "A study presented in February 2005 at the Twelfth Annual Retrovirus Con
ference in Boston found that is was primarily mortality and not behaviour change, that was 
responsible for 80% of the reduced prevalence in one Ugandan district, and that it was condom 
use, rather than abstinence, that was primarily responsible for the lack of increase in HIV inci
dence." See Aidsmap, supra note 15. 
IS See UAC STRATEGIC PLAN, supra note 10, at vii; see also, Averting HIV and AIDS, HIVand AIDS in 
Uganda, available at: http://www.averLorg/aids.lIganda.htm (last visited Feb. 2, 2010) (stating 
that "[iJt is thought that the introduction of HlV drugs may have led to complacency about HlV 
as AIDS is no longer an immediate death sentence. Many experts have also speculated that 
Uganda's shift in prevention policy away from ABC towards US-backed abstinence-only 
programmes may also be responsible for an increase in risky behaviour, as comprehensive sex 
education and condom promotion are no longer mainstream."). 
19 UAC STRATEGIC PLAN, supra note 10, at 6 (stating that, "[c]urrently, HIV prevalence peaks 
among women aged 30-34 years and men aged 40-44 years ... [Moreover] [w]omen are 
infected more than men across the age spectrum from birth to age 45-49 years."). 
10ld. 
11 Moreover, the global rate of AIDS has leveled off since 2000. See UNITED NATIONS PROGRAMME 
ON HIV / AIDS, 2008 REPORT ON GLOBAL AIDS EPIDEMIC (2008), available at: 
http://www.llnaids.org/en/KnowledgeCentre/HIVData/GlobalReport/200B/200B_GlobaCreporL 
asp [hereinafter "2008 GLOBAL AIDS REPORT"] (outlining the current status of HlV / AIDS infection 
and governmental and non-governmental responses to the epidemic in low-, middle- and high
income countries). 
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instructive to keep in mind that Africa constitutes about 10% of the world's 
population, but almost 70% of total number of people living with HIV I AIDS 
worldwide.22 In addition, some of the most important land reform and 
HlV I AIDS projects are taking root in several African countries. Yet, it is also 
the case that within many countries in Africa clashes between formal laws and 
informal laws or practices complicate the strategies needed to address 
women's vulnerability to HIV I AIDS infection." Even when the formal laws 
guarantee equal rights between the sexes, often local customs and cultural 
practices subordinate the interests of women. It is in the interstices between 
local custom and formal law where we find women suffering from the effects 
of HIV I AIDS, with little or no access to the means to ameliorate the effects. 
Thus, the spread of AIDS is a gendered phenomenon, sustained by social and 
cultural norms and practices making it unlike most other infectious disease.'· 

In recognition that HIV / AIDS disproportionately infects women, the pur
pose of the Uganda project in which I was involved was to design a plan for 
addressing women's needs by faCilitating access to the legal process through a 
"capacity building" project (also known as a legal literacy project) that would 
help local civil society associations educate communities about women's 
property rights found in Uganda's Constitution and in statutory law.25 A series 
of community forums were organized in order to design legal literacy and 
legal aid projects responsive to local priorities. Participants were members of 
civil society associations involved in HIV / AIDS activism who were able to 
speak to the unique experiences of the particular village. Both men al1d 
women participated and spoke about gendered practices that were believed 
to contribute to the spread of HIV IAIDS. These participants also expressed 
great interest in learning more about available legal remedies for some of 
these common practices. The project belongs to a broader development 

21 "Sub-Saharan Africa remains the most adversely affected region. It is home to more than 66 
per cent of those living with HIV and to nine out of ten children who have lost one or both 
parents to AIDS. In sub-Saharan Africa, AIDS is the leading cause of death, and almost 60 per 
cent of adults living with HIV in 2007 were women," [d. 
1) In many African countries there are at least two parallel legal systems - formal law (constitu
tional or statutory laws) and customary or tribal laws. See Lavigne Delville, Harmonising Formal 
Law and Customary Land Rights in French-Speakin9 West Africa, in EVOl.YING LAND RIGHTS, POLICY 

AND TENURE IN AFRICA 97-112 (c. Toulmln &J. Quan eds, 2000); see also I.M. Spectar, The Hydra 
Hath But One Head: The Socio·ClIltural Dimellsiollsofthe AIDS Epidemic & Women's Ri9ht to 
Health, 21 B.C. THIRD WORLD L.J. 1 (2001). 
2~ Por a discussion of "AIDS exceptionalism" see Catherine Hanssens, Inventin9 AIDS 
Exceptiollalism, THE BODY: THE COMPLETE HIV / AIDS RESOURCE (Winter 1997/1998); UNAIDS 
Executive Director. Speech by Peter Piot: AIDS Exceptiollalismj available at: 
http://data.lIllaids.org/pllb/SpeechEXD/2008/20080526_pp_1se_IectJire_ell.pd! 
"See Ugandan statutes such as the Land Reform Act, Cap. 227 (1998) (Uganda), Succession Act, 
Cap. 162, Revised Ed. § 26(1), sched. 2 (2000) (Uganda), and the Divorce Act, Cap. 215 (1954) 
(Uganda). 

-
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agenda that attempts to introduce communities to legal education and access 
to the law, and was designed to advocate the use of formal laws to counteract 
various cultural practices that were seen as adversely affecting women's 
rights of access to land and other property, leading to their vulnerability to 
domestic abuse and HIV infection. 

Infused into these capacity building agendas are attempts at "gender 
mainstreaming," a development strategy that has as one of its goals the eradi
cation of practices that contribute to women's subordination.'6 This is impor
tant as there is now widespread agreement that successful development ini
tiatives must address practices that subordinate the interests of women, as 
women's sociill and economic development are important prerequisites to a 
country's economic development. Thus, in order for developing countries to 
thrive economically, there must be a concerted effort to address the factors 
that contribute to women's vulnerability to HIV IAIDS infection which have 
resulted in a sizeable segment of society cut off from economic, social and 
political progress. 

Taking gender into account through programs of gender mainstreaming 
has revealed some alarming statistics that underscore the need for develop
ment programs aimed at women. Globally, it is estimated that there are 33 
million people living with HIV I AIDS." Sub-Saharan Africa accounts for more 
than 67 percent of those living with HIV and over 72 percent of AIDS deaths in 
2007.'8 Worldwide women's rate of HIV I AIDS infection has stabilized for sev
eral years at around 50 percent, but in Africa, sixty percent of those living 
with HIV I AIDS continue to be women.29 Women's peak infection rates occur at 

26 "Gender Mainstreaming is a globally accepted strategy for promoting gender equality. Main
streaming is not an end in itself but a strategy, an approach, a means to achieve the goal of 
gender equality. Mainstreaming involves ensuring that gender perspectives and attention to the 
goal of gender equality are central to all activities - policy development, research, advocacy / 
dialogue, legislation, resource allocation, and planning. implementation and monitoring of 
programmes and projects." UN Office of the Special Advisor on Gender Issues and Advancement 
of Women Department of Economic and Social Affairs (ASAGI), available at: 
http://www.un.org/womenwatch/osagi/gendermaillstreaming.htm. In July 1997, the United 
Nations Economic and Social Council (ECOSOC) defined the concept of gender mainstreaming 
as follows: "Mainstreaming a gender perspective is the process of assessing the implications for 
women and men of any planned action, including legislation, policies or programmes, in any 
area and at all levels. It is a strategy for making the concerns and experiences of women as well 
as of men an integral part of the design, implementation, monitoring and evaluation of policies 
and programmes in all political, economic and societal spheres, so that women and men benefit 
equally, and inequality is not perpetuated. The ultimate goal of mainstreaming is to achieve 
gender equality." Gender Mainstreaming ill HIV/AIDS, Seminar Proceedings From the Satellite 
Session held during the 7th AIDS Impact Conference (Sharon K1eintjes, Bridgette Prince, Allanise 
Cloete, Alicia Davids eds., 2005) (published in Human Sciences Research Council). 
27 2008 GLOBAL AIDS REPORT, supra note 21, at 33. 
28 Though very high, this percentage has been stable for the last several years. See id. at 39. 
29 Id. 
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an earlier age than men's.'o The sizable majority of people with HIV I AIDS live 
in low- and middle- income countries with higher risk of infection associated 
with poverty and gender." Moreover, women comprise two-thirds of caregiv
ers of those who are infected with HIV, and women widowed because of AIDS 
deaths are often socially ostracized or left destitute." At the same time, 
women are vastly more likely to be subject to gender-based violence (includ
ing intimate partner abuse), and those who have experienced gender-based 
violence are up to three times more likely to be infected with HIV." Because of 
the "private" nature and underreporting of domestic violence, it is not clear 
what percentage of women infected with HIV I AIDS have been victims of do
mestic abuse. However, it is clear that there is a link." 

Therefore, fueling the spread of HIV I AIDS among these women is a com
plex matrix of socio-legal forces contributing to hunger, poverty, lack of edu
cation", violence and HIV infection. Women's vulnerability to HIV infection is 
linked to their subordinate social and economic status, which in turn makes 
them less able to negotiate safe and dignified roles within the family and soci
ety. They are left unable to assert themselves within these cultural confines, 
leaving them unable to escape abusive relationships, relationships that are 
often the conduit for HIV infection. To the extent that women playa central 
role in agriculture and food production they also playa significant role in a 
country's economic development." Uganda's agriculture-based economy, like 
the economies in much of the developing world is dependent on the sound 

.'0 Human Rights Watch, DOMESTIC VIOLENCE AND WOMEN'S VULNEMBILITYTO HIV-INFECfION IN 
UGANDA,2004 
.11 Jd. at 89. 
-'! [d. 
;'u Jd. at 72. 
J.4 See Human Rights Watch,just Die Quietly: Domestic Violence and Women's Vulnerability to H1V 
in Uganda, Vol. 15 (5) (2003), available at: 
http'ijwwwhnvQrglreJlortsl2001lugandaOB03 (ugandaQ803,pdf [hereinafter "just Die Quietly'1 
(claiming that "Ugandan women are being infected with HIV, and will eventually die of AIDS, 
because the state is failing to protect them from domestic violence"); see a/so, Human Rights 
Watch, Fact Sheet: Domestic Violence and HIV/AIDS in Uganda (2004), available a:t 
http://www.preventgbvafrica.org!system//iles/dv.hivin!lg!actsheethrw.pdf. 
.'S Inter-Agency Task Team (IATI) on Education, A Strategic Approach: HIV & AIDS Education 
(May 2009) (presenting results of a study linking the lack of educational opportunities with 
higher rates of HI V infection. "We now have evidence of the important role that education plays 
in offering protection against HIV. School-going children and young people are less likely to 
become infected than those who do not attend school, even jf HIV and AIDS are not included in 
the curriculum. EdUcation reduces the vulnerability of girls, and each year of schooling offers 
greater protective benefits.") id. at 6 . 
. \t', See Margaret Rugadya, Esther Obaikol, and Herbert Kamusiime, Gender and the Land Reform 
Process in Uganda: Assessing Gains and Losses for Women in Uganda, ASSOCIATES FOR DEVELOPMENT 

LAND RESEARCH SERIES no. 2 (2004) (unpublished document on file with author) [hereinafter 
"Gender and the Land Reform Process"], 



UME9:2 2009 

of people with HlV / AIDS live 
!r risk of infection associated 
mprise two-thirds of caregiv
len widowed because of AIDS 
!stitute.32 At the same time, 
~nder-based violence (includ
Ie experienced gender-based 
1fected with HlV.33 Because of 
lestic violence, it is not clear 
.IDS have been victims of do
ink.34 

mong these women is a com
hunger, poverty, lack of edu
Inerability to HlV infection is 
: status, which in turn makes 
es within the family and soci
rithin these cultural confines, 
Iships, relationships that are 
nt that women playa central 
30 playa significant role in a 
'iculture-based economy, like 
d is dependent on the sound 

~ERABILITYTO HIV-INPECTION IN 

ce and Women's Vulnerability to HIV 

~[hereinafter 'Just Die Quietly'l 
I. and will eventually die of AIDS, 
iolence"); see also, Human Rights 
10 (2004), available a:t 
ctsheet.hl1V.pdf. 
Approach: HIV & AIDS Educatioll 
f educational opportunities with 
important role that education plays 
d young people are less likely to 
if HIV and AIDS are not included in 
, and each year of schooling offers 

lsiime, Gender and the Land Reform 
Uganda, ASSOCIATES FOR DEVELOPMENT 

)J1 file with author) [hereinafter 

THE JURISPRUDENCE OF VULNERABILITY 337 

organizing and distribution of land. Therefore, women's status vis-a-vis land 
corresponds to national progress and economic development. Barriers to 
women's progress, then, require concerted legal action on several fronts. Eco
nomic development targeted at women plays a critical role in decreasing the 
incidents of domestic violence, guaranteeing equality in land/property own
ership, and ultimately stanching the spread of the virus. Men have much to 
gain from this gendered focus on HIV/AIDS since women's welfare in a com
munity has been linked to the health of the entire community.37 

GENDERED VIOLENCE AS A CONDUIT FOR HlV / AIDS 

This business of discrimination against and oppression of women is 
the world's most poisonous curse. Nowhere is it felt with greater cata
strophic force than in the AIDS pandemic .... What has to happen, with 
one unified voice, is that the scientific community tells the political 
community that it must understand one incontrovertible fact of 
health: bringing an end to sexual violence is a vital component in 
bringing an end to AIDS.38 

Violence39 among intimate partners is considered among AIDS research
ers to be both a cause and consequence of HIV infection.'o There is evidence 
that the rate of domestic abuse in Uganda for women who have ever been 
married is around 68 percent.4I Violence against women is soundly anchored 

." Geeta Rao Gupta, Gellder, Sexuality, alld HIVjAIDS: The What, the Why, alld the How, PLENARY 
AOORESSATTHE X11lTlIINTERNATIONALAIDS CONFERENCE IN DUROAN, SOUTH APRICA (July 12, 2000), 
available at: http://wwlV.icl1V.org/docs/DlIrbOlcHIVAIDS_speech700.pdf. 
38 Speech by Stephen Lewis, supra note 5. 
39 "Violence" includes several forms of abuse including sexual, physical, psychological, and eco
nomic. Unless otherwise stated, references to violence include "intimate partner" Violence, 
either sexual, physical or both in combination. 
-w Janet E. Moon, Violence, Culture & H1V/AIDS: Call Domestic Violence Laws Reduce African 
Womell's Risko/HiV Ili/ectioll? 3S SYRACUSE J.INr'L L. & COM., 123, 124 (2007) [hereinafter. 
"Violellce, ClIlwre & HlVjAIDS"]. 
-tl The Uganda Bureau of Statistics published a report indicating that 68 percent of ever-married 
women aged 15 to 49 years had experienced some form of viole nee (physical, emotional, 
sexual) inflicted by their spouse or intimate partner. See Uganda Bureau of Statistics, Uganda: 
Demographic and Health Survey 2006, at 292, available at, 
http://IVIVIV.lIbos.org/olllille/iles/llploads/ubos/pd/%20documentsjUgallda%20DHS%202006% 
20Fillal%20%20Report.pd/ (last visited Mar. 12, 2010) [hereinafter, "Demographic alld Health 
Survey, 2006']. For other information regarding the rate of violence against women, see The 
Secretary-General. Study ali Ending Violence Against Women: From Words to Action (2006); 
World Health Organization, Multi-Country Study on Women's Health and Domestic Violence 
against Women: Initial Results 011 Prevalence, Health Outcomes and Women's Responses (2005) 
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to substantive inequality between the sexes yet is widely considered to be 
"normal.,,42 In a 2006 Report, the Uganda Bureau of Statistics measured 
women's attitude towards "wife beating" in order to assess women' percep
tion of their status." The results are revealing. Most women in Uganda "accept 
violence as part of male-female relationships"M suggesting that women be
lieve themselves to be lower in status to men. This self-perception could effect 
decisions regarding accessing health care, their opinions about contraception 
use and their general sense of well-being." The fact that women see them
selves as less valued than men is not surprising and has serious consequences 
in terms of their vulnerability to HIV / AIDS infection. In its current strategic 
plan, Moving Toward Universal Access, the Uganda AIDS Commission (UAC) 
recognizes that "women are often unable to negotiate safer sex due to lower 
status, economic dependence and fear of violence."'· Laws regulating mar
riage and divorce operate in a context of skewered power relations among 
men and women. Women who seek divorce or attempt to leave the marital 
home are met with social disapproval and stigma." Moreover, significant 
power imbalances will inevitably lead to ill-treatment. In a society with a high 

(setting out the findings ofa 10 country study including interviews 0[24,000 women); Leticia 
L.E. Mukasa Kikonyogo, Case Study all Violence Against Womell in the Family in Uganda 5 
(1987); Human Sicences Research Council, Women's Property Rights, HIV and AIDS and 
Domestic Violence: Research Finding from Two Districts ill South Africa and Uganda, 49 (2008) 
(stating that tvvo-thirds of women interviewed reported experiencing some form of abuse in 
their life time); Violellce, Cultllre & HIV IAIDS, id. at 127; and/ust Die Quietly, supra note 34, at 
17 . 
.j.! See Demographic and Health Survey 2006, supra note 41 (finding that 70 percent of women 
surveyed believe that wife beating is justified under certain defined circumstances and that 60 
percent of men find wife beating justified under the same circumstances); see also United Sates 
Department of State, Country Reports on Human Ri9hts Practices for 2007, US 11 MAR. 2008, Sec. 
S in which it was found that 60 percent of men and 70 percent of women in Uganda condone 
"wife beating." See also, UNITED NATIONS CHILDREN'S FUND (UNICEF) in its 2008 report, which 
indicates that 77 percent of women aged 15 to 49 years feel that spousal violence is justified for 
a variety of reasons, such as if the woman burns food or refuses sexual relations (UN Dec. 2007, 
147); see also World Health Organization, MULTI-COUNTRY STUDY ON WOMEN'S HEALTH AND DOMESTIC 
VIOLENCE AGAINST WOMEN: INITIAL RESULTS ON PREVALENCE, HEALTH OUTCOMES AND WOMEN'S RESPONSES 
(2005). 
-+3 See Demo9raphic and Health Swvey 2006, Id . 
.., Id at 248. 
·a Id . 
.j(, UAC STRATEGIC PLAN, supra note 10, at 6. 
~1 DOMESTIC VIOLENCE AND HIV / AIDS IN UGANDA, supra note 32; see also, Evelyne Matsamura Kiapi, 
RIGHTS-UGANDA: Women Score Victory Against Gender-Based Violence (Aug. 18, 2009), avoil
able at: http://ipsnews.net/news.asp?idnews=48128 (last visited Sept.16, 2009) (stating that, 
"domestic violence is a daily occurrence in Uganda. Statistics from the Uganda Law Reform 
Commission show that 78 percent of women experience some form of domestic abuse."). 
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rate of HIV / AIDS infection, domestic violence becomes a conduit for the 
spread of the disease.48 One study has found, 

Women with violent or controlling male partners are at increased risk 
of HIV infection. We postulate that abusive men are more likely to 
have HIV and impose risky sexual practices on partners. Research on 
connections between social constructions of masculinity, intimate 
partner violence, male dominance in relationships, and HIV risk be
haviours in men, as well as effective interventions, are urgently 
needed.'9 

According to the UN Secretary General, violence against women and girls 
makes them vulnerable to HIV in three ways: First, direct transmission 
through forced or coerced sexual acts; second, unsafe sexual behavior in later 
life; and third, fear of violence within relationships.'o As long as women con
tinue to have few avenues of escape from abusive relationships, they will con
tinue to be vulnerable to HIV transmission. A World Health Organization Re
port found that: 

The epidemics of HIV and violence against women overlap in at least 
five ways. First, violence limits women's ability to engage in HIV pre
ventive behaviours ... Second, women who have experienced early 
physical and/or sexual abuse are more likely to engage in behaviours 
that place them at greater risk of HIV ... Third, women who experience 
violence are more likely to be in partnerships with men who are 
themselves at elevated risk for HIV infection ... Fourth, fear of violence 
and other negative social outcomes operate as critical barriers to 
women's ability to access HIV prevention tools and services, including 
HIV testing and counseling ... Finally, there is evidence that fear of vio
lence is a major barrier to testing and to disclosure of HIV status to 
sexual partners for many HlV positive women. Violence is also an out
come of disclosure among some women ... '1 

In is not surprising then, that marriage itself has become one of the most im
portant factors in women's vulnerability to HIV / AIDS. One leading expert in 
Uganda has determined that "[t]he woman most at risk [of HIV infection] is a 

-18 Human Rights Watch, Q&A: Women's Property Rights in Sub-Saharan Africa, available at: 
http://www.lJnv.org/legacy/campaiglls/wamen/praperty/qlla.iJtm [last visited Feb. 2, 2010) 
[hereinafter "Q&A"J. 
-'9 K Dunkle, R, Jewkes, H. Brown, G. Gray, J. McIntryre, & S. Harlow. Gender-based violence, 
relationship power, and risk of H1V infection in women attending antenatal clinics in South A/rica, 
363 THELANCET9419,141S·21 (2004). 
!(J UN Secretary General. Ending Violence Against Women: From Words to Action (Oct. 2006). 
51 World Health Organization, ADDRESSING VIOLENCE AGAiNST WOMEN IN HIV TESTING AND COUNSELING: 

A MEETING REPORT 2 (Jan. 2006). 
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woman in a monogamous marriage."" In fact, the Uganda AIDS Commission 
has found that up to "65% of new HIV infections are occurring in married 
people."" And in a study of women in Zimbabwe, researchers found that 
"married women in Zimbabwe paradoxically are facing death from HIV / AIDS 
related illness more than any other group."" Others have found that if a wife 
"refuses sex or requests a condom,55 she may face further violence or aban
donment without options for shelter, employment, or healthcare," and "abus
ers can then rape or sexually assault their victims [wives] as part of their pat
tern of control. Victims often feel powerless and without recourse to bring 
such abuse to an end.',56 

Unfortunately, intimate partner violence is too often considered to be a 
private matter to be resolved by the couple or clan, not by governmental in
tervention. In addition, domestic violence is sometimes seen as the fault of the 
victim rather than the acts of violence against the victim. Women can be os
tracized within the family and the community if they complain of their treat
ment. Fear of being labeled as someone who has sent her husband to prison 
may prevent women from informing authorities. Moreover, threats of vio
lence, eviction, and abandonment often result from a wife's refusal to have 
sex. Without options, women are forced to remain in abusive relationships, 
often contracting the virus through lack of life choices and reproductive free
dom. The situation is exacerbated by poverty and lack of education.57 Reform
ing domestic violence laws would provide partial redress. More importantly, 
but more difficult to achieve, are changes in cultural expectations and percep
tions so that intimate partner violence is no longer seen as the norm. 

51 just Die Quietly, supra note 34, at 22; see a/sa, Slyvia Chirawu, Till Death Do Us Part: Marriage, 
HlVjAIDS and the Law in Zimbabwe, 13 CARDOZO j.L. & GENDER 23 (2006) (explaining. "In many 
countries, marriage and women's own fidelity are not enough to protect them against HIV 
infection") [hereinafter, "Till Death Do Us Part"]; see also, The Gender and Legal Dimensions of 
HIV/AIDS, supra note 2, at 8 (stating that, "[i]11 some places, marriage is a woman's primary HIV 
risk factor,") 
5.\ UAC STRATEGIC PLAN, supra note 10, at 11 (explaining that in its study. "'married' refers to both 
formal and informal unions."). 
."-l Till Death Do Us Part, supra note 52, at 44. 
$.~ Accusations of a wife's infidelity may also accompany requests by a wife for her husband to 
use condoms sometimes leading to violent repurcussions. 
'" Alexandra Arriaga, HIVjAIDS alld Violence Against Womell, 29 Hum. Rts. 18 (2002) 
[hereinafter /I A. Arriaga"]. 
;'7 See id. (stating "[a]ccoding to the United Nations, more than two·thirds of women worldwide 
are illiterate and 70 percent live in poverty, making it especially difficult to escape from 
dependency on theirhusbands."). 
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PROPERTY RIGHTS" AND CONFLICTING CULTURAL NORMS 

Shortly after Emily Owino's husband died, her in-laws took all 
her possessions - including farm equipment, livestock, house
hold goods, and clothing. The in-laws insisted that she be 
"cleansed" by having sex with a social outcast, a custom in her 
region, as a condition of staying in her home. They paid a 
herdsman to have sex with Owino, against her will and with
out a condom. They later took over her farmland. She sought 
help from the local elder and chief, who did nothing. Her in
laws forced her out of her home, and she and her children 
were homeless until someone offered her a small, leaky shack. 
No longer able to afford school fees, her children dropped out 
of schooL59 

341 

Both men and women experience the harsh effects of poverty, but the 
impact of poverty on women is of a different kind. Women at any income level 
enjoy fewer opportunities of employment, property ownership and inheri
tance than do men. Land ownership among women is low. Access to education 
is limited.60 Health services and medical research for women is wanting.6

] 

Moreover, cultural practices that contribute to women's subordinate status, 
poverty and consequent vulnerability to domestic violence and transmission 
of HIV IAIDS have been well documented.62 The government of Uganda has 
found that, "[w]omen bear the brunt of caring for sick family members and 
are more likely to be rejected, expelled from the family home and denied 
treatment, care and basic human rights."" It is women's role in the family, 

58 Human Rights Watch defines women's property rights as "rights to own, acquire (through 
purchase, gift, or inheritance), manage, administer, enjoy, and dispose of tangible and intangi
ble property, including land, housing. money, bank accounts, livestock, crops, and pensions," 
Q&A, sllpra note 48, 
59 Interview with Emily Owino, Siaya, Nov. 2, 2002 in Human Rights Watch, Double Standards 
(Mar, 3, 2003), available at: http://www.hnv,org/en/reports/2003/03/03/dollble-standards, 
60 See Oxfam, 8 Girls Education in A/rica, EDUCATION AND GENDER EQUALITY SERIES, PROGRAM INSIGHTS 
(December 2005), (stating that, "[iln Africa, girls attend school of an average of only 2,82 years 
before they reach the age of 16. This is less than anywhere else in the world. Only 46 per cent of 
girls enrolling in school in sub-Saharan Africa complete primary school.") citing E. Kane, Girls 
Education in Africa: What Do We Know About Strategies that Work? AFRICA REGION HUMAN RIGHTS 
DEVELOPMENTWDRKING PAPER SERIES. Washington, D.c': World Bank (May 2004), 
61 Allyn L, Taylor, Women's Health at a Crossroad: Global Responses to HIV/AIDS, 4 HEALTH 
MATRIX 297, 314 (1994), 
62 See, e.g., Human Sciences Research Council, Associates for Development and International 
Center fol' Research on Women, WOMEN'S PROPERTY RIGHTS, HIV AND AIDS AND DOMESTIC VIOLENCE: 
RESEARCH FINDINGS FROM Two DISTRICTS IN SOUTH AFRICAN AND UGANDA (Hema Swaminathan, Cherryl 
Walker & Margaret A. Rugadya eds" 2008) [hereinafter "WOMEN'S PROPERTY RIGHTS"l, 
63 UAC STRATEGIC PLAN, supra note 10, at 6. 
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then that has led to efforts to assess the impact of the land tenure system on 
women's access to property and other resources. 

Uganda has four main systems of land tenure defined in the Ugandan 
Constitution." It is customary tenure that is the most common form of land 
tenure, that is specifically recognized in the national constitution and that 
determines land ownership through local customs. Thus, written into the na
tion's highest law is a definition of land tenure that defers to local custom. If 
access to land and other forms of property are in some way linked to vulner
ability to HIV I AIDS infection, then it is essential to examine how local customs 
define women's status to land. It is also essential to examine the relationship 
between local custom and constitutional mandate. . 

Cultural practices in Uganda, as in other countries, disadvantage 
women in a number of ways with regard to their relationship to property, 
sometimes denying them access to ownership of property and in more ex
treme cases, treating women themselves as property. Abject gender inequality 
continues to exist despite the considerable number of legal reforms designed 
to formalize land rights for women and despite constitutional provisions spe
cifically geared towards eradicating practices subordinating the interests of 
women.65 It is still the case that in addition to cultural practices involving land 
and property distribution, other factors contribute to women's vulnerability 
to HIV IAIDS infection, including unresponsive authorities, women's ignorance 
of legal rights, ineffective legal processes, and lack of economic alternatives." 
Women's access to property continues to be dependent on the consent of 
their fathers, husbands, brothers, and sons. In countries in which widows 
cannot own land, AIDS deaths take on a particular level of importance where 
the high rates of HIV I AIDS infection results in large numbers of deaths, leav
ing land and other property to be distributed. This distribution is often de
termined through mechanisms or local customs that work against women's 
welfare. 

Because customary land tenure systems predominate in Uganda, that 
country provides a rich example of the issues involved. For example, much 
research concludes that customary land tenure systems "preserve practices 

(~The four types ofland tenure are customary, freehold, mailo and leasehold. Information 
about land ownership is contained in Chapter 15, Article 237 of the Constitution of Uganda 
(1995). 
co See CONSTITUTION, Art. 35 (1992) (Uganda). 
(,(, See, e.g" Rachel Loftspring, Inheritance Rights in Uganda: How Equullnheritance Rights Would 
Reduce Poverty and Decrease the Spread ofHIV/AIDS in Uganda, 29 U. PA. J.INT'L. L. 243 
[hereinafter Inheritance Rights in Uganda"] (arguing that a more equal inheritance law would 
lead to a decrease in the rate of HIV /AIDS infection). 

,.. 
I 
I 
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that subordinate women.,,67 Women in Uganda make up seven percent of land 
owners but seventy to eighty percent of the agricultural labor force.'s Formal 
and informal succession patterns are patrilineal, and divorce laws·9 are 
skewed towards maintaining men's superior property rights. Cultural prac
tices involving bride price, property grabbing, widow inheritance, widow 
cleansing, and polygamy all contribute to women's economic vulnerability, 
leaving them beholden to men. Traditional rules governing land tenure and 
access are integral in defining social status and relationships.'· Therefore, the 
inability to achieve parity with men in rights to land not only reduces 
women's ability to control proceeds from agricultural production, but deter
mines their secondary social status. The lack of entitlements to property, then, 
creates a society in which women are almost completely dependent on men 
for economic support and social status and in which men dictate the terms of 
sexual and other forms of familial relations. Some women are forced to engage 
in risky sexual practices in order to keep their property.7l Few practical routes 
of resistance exist. Women who may desire to escape an abusive relationship 
do so at their economic, social and phYSical peril. 

Widows in Uganda are particularly defenseless against some tradi
tional practices. For instance, at the death of the husband, widows are often 
ejected from the marital home." Clan elders take responsibility for adminis-

67 Aili Mal'i Tripp Women's Movements, Customary Law, and Land Rights in Africa: The Case of 
Uganda, AFRICAN STUDIES QUARTERLY at 1, available at 
http://www.africa.ufl.edu/asq/v7/v7i4a1.htm. 
68 Gender and the Land Reform Process, supra not.e 36, at 2 . 
c., The Divorce Act (1904) Cap. 215, Section 27 provides: "[w]hen a decree of dissolution of 
marriage or of judicial separation is pronounced on account of adultery by the Wife, and the wife 
is entitled to any property, the court may. notwithstanding the existence of the disability of 
coverture, order the whole or any [part of such property to be settled for the benefit of the 
husband, or of the children of the marriage, or of both" (emphasis added). Note that there is no 
equivalent prOVision for an adulterous husband. A co-habiting couple is not afforded the same 
status as a legally married couple, and therefore the woman is given no rights to the property to 
which she has contributed economically or physically improved. However, in a March 2004 
decision, the Constitutional Court in Uganda held that several sections of the Act were in 
contravention of the equity principles of the Ugandan Constitution. See Uganda Association of 
Women Lawyers and 5 Others vs. The Attorney General (Constitutional Petition No.2 of 2003) 
[2004] UGCC 1 (Mar. 10, 2004) (Uganda, Constitutional Court), infra note 116 [hereinafter 
"Constitutional Petition No.2 of 2003"]. 
70 Philippe Lavigne DelviUe, HarmoniZing Formal Law and Customary Land Rights ill French
Speaking West Africa, in EVOLVING LAND RIGHTS, POLICY AND TENURE IN AFRICA (C. Toulmine and ]. 
Quan eds., 2000). 
71 Q&A, supra note 48. 
71 See~ e.g., Cathy Majtenyi,/lI Kenya, Uganda, Women's Rights Linked to Men, VOICE OF AMERICA, 
Dec. 24, 2005, available at: http://www.voanews.com/english!archive/200S-12/200S·12-24-
voa24.cfm Qast visited Sept. 16, 2009) (quoting a Nairobi-based social worker who helps 
women who have been disposed of their property, "[t]omorrow, even before the burial [of the 
husband], the family members will start taking away the household goods, like the television 
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tering the estate of a deceased, often in a way contrary to the intention of the 
testator and/or against the interests of widows and orphans. Under these 
informal yet entrenched mechanisms of property distribution, widows are 
often evicted from the matrimonial home, which is then divided among the 
male family members of the deceased. This form of "property grabbing" is 
widespread. Therefore, women are obliged to maintain positive relationships 
with their husbands and his relatives so that upon his death they might have 
the opportunity to exercise rights to the land.73 

In addition, widows' vulnerable status vis-a-vis property reaches intoler
able heights in the practice of "wife inheritance," a cultural practice prevalent 
in Uganda, in which recently widowed women become the object of inheri
tance.74 They are treated as part of the estate of the deceased and may be "in
herited" by a male family member of the deceased presenting the "chance [the 
woman's] in-laws will take advantage of her vulnerable situation, forcing her 
to have intercourse with multiple male in-laws before being inherited by a 
single relative, probably the brother of her deceased husband."75 In Uganda, 
this practice of "wife inheritance," contributes to women's economic depend
ency, exposure to physical and sexual violence and vulnerability to HIV / AIDS 
infection. Numerous initiatives have been developed to address these issues, 
and there has been a relatively recent push to examine the relationship of 
women's property rights to their vulnerability to HIV / AIDS infection in some 
African countries. Thanks to the efforts of civil society organizations and re
cent UN initiatives, there is greater recognition that the property rights of 
women are integrally related to women's status in families and in society in 
general. The relationship between women's status and property rights is also 
increasingly linked to women's vulnerability to domestic violence and 
HIV / AIDS infection. Thus, projects like the one in which I was involved in 
Uganda are increasingly seen as essential in the fight for women's equality. 

Several such projects have as their goal the formalizing of property law, 
that is, reform directed towards securing formal property rights for the poor. 
The assumption is that in order to incentivize income-expanding activities 

set, the refrigerators, some expensive gadgets that they could be having in the house. They are 
chased away. [The relatives say] now our son is no longer there, is no longer alive, so you 
cannot stay in this home, you have to look for your own home."). 
7.1 It might seem odd that the death of a husband is a factor to consider in forming relationships 
to extended family members. However, since the rate of AIDS deaths among men is high, a 
woman's contemplation of the death of a husband is understandable. 
7-1 Wife inheritance is a customary practice found in Uganda wherein the widow of a deceased is 
"inherited" by a male member of his family, commonly his brother. See Inheritance Rights ill 
Uganda, supra note 66; see also, Just Die Quietly, supra note 34. 
15 Just Die Quietly, id. 
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among the poor, there must be a guarantee of secure, formalized land rights. 
In Uganda the Constitution guarantees such secure rights. For example, Sec
tions 26(1) and 26(2) provide that it is a fundamental right of every person to 
own property either individually or in association with others.76 These Sec
tions act in tandem with other provisions in the Constitution guaranteeing the 
equal application of the law regardless of gender," and requiring governmen
tal affirmative action in favor of marginalized groups based on "gender or 
other reasons created by history, tradition or custom, for the purposes of re
dressing existing imbalances." ,. A system of formal land-titling has been pro
moted as part of the solution to poverty. Under this system, informal, extra
legal means of distributing land would be replaced by formal state-sanctioned 
title laws. Proponents of land-titling argue that guaranteeing rights to land 
would encourage investment on the land, increase productivity and facilitate 
access to credit.'· Critics of this approach, however, point out that there is 
little evidence linking productivity and formalized land tenure, or between 
land title and the use of formal credit.so In addition, it is sometimes the case 
that customary law treats women more favorably than formal protections and 
therefore, the rates of property ownership between men and women obscure 
some information about less secure, but nonetheless important entitlements 
to land." Moreover, since formal laws were developed by colonial powers and 
imposed upon poor rural populations without regard to existing social ar
rangements, they have the tendency to promote the interests of the elite at the 
expense of the poor. Nonetheless, it is often the case that within the context of 
insecurity of property rights, leaving an abusive marriage might not be a vi
able option for many women.82 How then does reform of formal law and re
form of cultural expectations play out in a social context in which neither is 
particularly easy to achieve? 

7G CONSTITUTION, Art. 26 (1995) (Uganda). 
n See, e.g., fd. at Arts. 31(1) and 34 (guaranteeing equal rights to both men and women at the 
time of the commencement, during and after the dissolution of marriage). 
78 See fd, Art. 33(5) ("[w]ithout prejudice to article 32 of this Constitution, women shall have the 
right to affirmative action for the purpose of redressing the imbalances created by history, 
tradition or custom,"). 
79 Hernando de Sota, THE MYSTERY OF CAPITAL (2000). An examination of the theoretical basis for 
land titling is beyond the scope of this article. Suffice it to say that de Soto's work has been the 
subject of both worldwide praise and vigorous critique. 
so S. Migot-Adhoila, p, Hazell, B. Barel and F, Pace, Indigenous Land Rights Systems in Sub
Saharan Africa: A Constraint on Productivity? 5 WORLD BANK ECON. REV. 155 (1991). 
81 Other forms oflegal relationship include customary land rights such as In addition to this 
critique, there is the argument that since ownership of property describes only one particular 
kind of relationship to property, it is important to look beyond the rate of female land 
ownership to examine other forms of access to property, the existence of which makes more 
complex any projects of property reform, 
82 WOMEN'S PROPERTY RIGHTS, supra note 62, at 108, 
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ADDRESSING VULNERABILITY BY RECOURSE TO INTERNATIONAL 
WOMEN'S RIGHTS LAW 

Using national and international human rights laws to address women's 
subordination has much to recommend it and has the support of international 
organizations. For example, in its 2008 report on the worldwide status of 
HlV / AIDS, the United Nations AIDS office expounded 
the virtues of a "rights-based approach" to eradication of HlV/AIDS.83 Pre
sumably, this approach would entail the recognition that HIV / AIDS is a human 
rights issue, a property rights issue, a health rights issue, and/or a women's 
right issue. To the extent that a rights-based approach to HlV / AIDS is directed 
towards changing social norms that have been shown to contribute to the 
spread of HlV to women, then such an approach would be an important part 
of the solution.84 A clear statement contained in a national bill of rights mirror
ing language from international human rights documents provides a formal 
framework to support grassroots movements hoping to change status quo 
practices that oppress women. Ideally, such a bill of rights could be accessed 
by every member of the political community, thus providing guidance for 
suitable behavior. Therefore, efforts aimed at encouraging governments to 
draft and enforce 

83 2008 Global Aids Report. supra note 21, at 33 
64 However, critics of a rights based approach argue that constitutionalizing human rights will 
inevitably lead to the judicialization of politics. See Penelope Andrews, Incorporating 
International Human Rights Law in National Constitutions: The South African Experience, ill 
PROGRESS IN INTERNATIONAL LAW 835·54 (Miller & Bratspies eds., 2008) [hereinafter "P. 

Andrews"]. The judicialization of politics has been described as "the ever·accelerating reliance 
on courts worldwide for addressing core moral predicaments, public policy questions, and 
political controversies;" see also, Ran Hirschi, The New Constitutionalism and the Judicializatioll 
of Pure Politics Worldwide, 75 FORD. L. REV. 721 (2006). These critics warn that the "rights 
revolutionmust be evaluated critically in order to assess the appropriateness of relegating to 
courts the decision-making power regarding important moral, political and social questions; see 
a/so, MICHAEL IGNATIEFF, THE RIGHTS REVOLUTION (2000) (examining the transformation of society 
since the 1960's through "rights talk"). A highly judicialized system of enforcing rights requires 
a limited number of people to address rights concerns only in the context of an individual 
dispute and only after a right has allegedly been violated. The value of this corrective approach 
for grassroots social change movements is contested. Moreover, in order to fit within 
constitutional protection, HIV transmission to women, for example, must fit within an already 
recognized category of "rights." To the extent that a "right" can be found in international and 
national law, and that it falls roughly into the two main classes of rights, civil and political rights 
and economic, social and cultural rights, then legal redress is available. Ifthere is no such 
recognized category of rights, then a rights-based strategy will be of questionable use. It is 
interesting to note that creative interpretation of international law has yielded some 
interesting results. So, for example, it is becoming more common, within international law, to 
see the argument that domestic violence is a form of torture and therefore in violation of 
international human rights law. 
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national constitutions to ensure equality in education, employment, housing 
and healthcare, freedom from discrimination and gender-based violence, and 
equal access to property 
and economic opportunity appear to be essential prerequisites for women's 
ability to resist the 
practices that contribute to their vulnerabilities. 

Moreover, if HIV / AIDS is seen as a matter of "rights," then it follows 
that inequalities and discrimination are amenable to redress through interna
tional human rights norms.85 To the extent that domestic constitutions incor
porate international norms, then access to the domestic legal process would 
provide women some measure of protection supported by an international 
commitment to the eradication of inequality. In other words, local customs 
subordinating women's rights become vulnerable to contrary international 
standards. In addition, acknowledging that HIV / AIDS and its connection to 
women's rights is a matter of human rights has the effect of making the treat
ment of HI V / AIDS a legal entitlement. 

Fashioning violence against women and women's vulnerability to 
HIV / AIDS infection as a question of human rights also requires a rethinking of 
the traditional requirement that there must be state action in order for there 
to be a human rights violation. Much gendered violence occurs within the 
home. Therefore, public authorities have been able to rely on the "private na
ture" of the problem to avoid responsibility for criminalizing the violence. 
Within the international sphere, the "privateness" of the problem is removed 
from legal scrutiny because international human rights law is typically con
cerned only with violations committed by state actors, not by private indi
viduals. However, contemporary international law is increasingly being inter
preted in a manner that encompasses a state's failure to address private 
harms that leave members of certain groups vulnerable to abuse.86 Nonethe
less, the private/public distinction continues to constitute a serious barrier to 
recognizing violence in private relationships as a human rights violation." 
Moreover, to the extent that a "bill of rights" contained in individual state con
stitutions is derived from international human rights doctrine, then the pri
vate/public distinction might block attempts to use domestic constitutional 
principles to punish individual wrongdoers. But, if the combination of domes-

85 Such international "norms" would be found in various international documents such as the 
UN Convention on the Elimination of All Forms of Discrimination Against Women, UN 
Convention on the Rights of Persons with Disabilities, UN Convention Against Torture, 
International Covenant on Civil and Political Rights, International Convention on Economic, 
Social and Cultural Rights. 
86 Chahal V. United Kingdom [1997) 23 Eur. Ct. H.R. 413 [holding that the UK violated section 3 
of European Convention which prohibits torture and inhuman or degrading treatment or 
punishment). 
87 Catherine Moore, Women and Domestic Violence: the Public/Private Dichotomy in 
International Law, 7INT.'L J. HUM. RlGHTS 93 [2004). 
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tic violence, property rights and HIV I AIDS transmission is seen as a matter of 
equality, then a State's failure to enforce its constitutional mandate to uphold 
equality rights becomes a matter of constitutional, and therefore, interna
tional concern. 

In the context of the spread of HIV I AIDS among women lacking property 
rights and suffering from gendered violence, local customs must be consid
ered in addition to international standards. Today, there is an international 
trend in the treatment of poverty that links women's lack of property rights 
and domestic violence to the spread of HI V IAIDS. But the question remains as 
to the extent to which formal legal processes ought to be used, and relatedly, 
to what extent domestic judiciaries ought to take into consideration foreign 
and international laws and foreign and international constitutional interpre
tations. In countries like South Africa, the acceptance of international and for
eign models is understandable given the historical imperative that fledgling 
democracies ought to consider and perhaps adopt the legal models of more 
established democracies." South Africa offers an important model for taking 
account of international and local norms in its constitutional jurisprudence.s9 

It provides perhaps the most cogent example in the world today of incorpo
rating human rights norms into domestic law.90 

88 Moreover, in drafting a modern human rights document, the drafters of the South African Bill 
of Rights had the benefit of assessing about a hundred years of legal interpretation of the U.S. 
Bill of Rights and decades international human rights documents. Nonetheless, even for those 
who espouse the desirability of comparative law, it is surely uncontroversial to suggest that 
those who engage in comparative analysis have a special responsibility to do so with caution in 
order to account for local differences. See, e.g., Otto Kahn-Freund, On Uses and MislIsesof 
Comporative Low, 37 MOD. L. REV. 27 (1974) (stating. "[the use of the comparative method] 
requires a knowledge not only of foreign law, but also of its social, and above all its political 
context.): Gerard V. LaForest, The Use of American Precedents in Canadian Courts, 46 ME. L. REV. 
211,213 (1994) (u ... the use of foreign material affords another source, another tool for the 
construction of better judgments. Recourse to such materials is, of course, not needed in every 
case, but from time to time a look outward may reveal refreshing perspectives. The greater use 
of foreign materials by courts and counsel in all countries can, I think, only enhance their 
effectiveness and sophistication. In this era of increasing global interdependence, ... It seems 
normal that there should be increased sharing in and among our law and lawyers as well."). 
89 The South African approach to constitutional interpretation mandates that courts adhere to 
international human rights law hut within the specific local circumstances that may sometimes 
require a move away from international norms; See P. Andrews, supra note 84 at 835-54. 
90 For example, the South African Constitution was drafted by incorporating into it several 
international human rights instruments. In addition, the Constitution explicitly requires the 
judiciary to consider international law in their opinions. S. AFR. CON ST. Art 39. 1996. Moreover, 
the South African approach "eschews a bifurcated or hierarchical approach to rights, in favor of 
one that views all rights as integral to the pursuance of dignity and equity;" see a/so, P. Andrews, 
supra note 84, at 840 (explaining that the South African Bill of Rights incorporates the Universal 
Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the 
International Covenant on Economic, Social and Cultural Rights). 

9 

9 

v 
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As in South Africa, the Ugandan judiciary has expressed an openness to 
international standards, and in a series of recent cases has been critical of 
cultural norms that subordinate women?' In addition, Uganda's Constitution 
contains much of the language of international human rights instruments?' 
Moreover, Section 33(6) of the Ugandan Constitution ensures that discrimina
tory cultural practices that conflict with constitutional provisions are of no 
effect. This is significant in the context of women's lack of economic, social 
and political equality because the Constitution provides a legal measure of 
protection against common practices. In addition, the Constitution sets up the 
Uganda Human Rights Commission whose mission statement reads: "To pro
tect and promote human rights as guaranteed by the Constitution and other 
binding human rights instruments, guided by the requirements of our legisla
tive mandate, by international and regional human rights standards and 
working through partnerships."93 The Commission is required to "investigate, 
at its own initiative or on a complaint made by any person or group of persons 
against the violation of any human right."94 This administrative framework is 
another important part of a legal system that incorporates international 
norms into the domestic setting. 

In addition to having drafted its own Constitution, Uganda has signed 
the 2003 Protocol on the Rights of Women in Africa (the Maputo Protocol), an 
addition to the 1981 African Charter on Human Rights and People's Rights. 
The government of Uganda, however, has yet to ratify it and it continues to 
face strong opposition by groups concerned that the protocol reflects a West
ern bias. The protocol provides a legal framework for treatment of marriage 
and divorce, property rights, female genital mutilation and domestic violence. 
Though the Ugandan Constitution also provides protections against inequality 
and discrimination based on sex, its framework will remain largely theoretical 
without a stronger commitment to regional and international women's rights 
norms?5 The judiciary has a role to play in ensuring that these international 
norms are meaningfully incorporated into domestic law. It is with obvious 
impatience with parliament's sluggish approach to ratifying regional and in
ternational women's rights treaties that Justice of Appeal A.E.N. Mpagi
Bahigeine stated: 

91 See infra text accompanying notes 103-135. 
92 See, e.g., CONSTITUTION. Chap. 4 (Uganda). 
93 See CONSTITUTION Art. 51 (Uganda), available at http://www.uhrc.ug/(the mission statement 
forthe Ugandan Human Rights Commission) (last visited Sept. 14. 2009). 
94 CONSTITUTION, Art. S2 (Uganda). 
95 Some women's organizations are using the protocol to educate the public about unequal 
practices that effect women including employment discrimination to wife inheritance. See 
Rachel Scheier, Rights Treaty Uganda Snags 011 "African Values," June 2, 2008, available at 
http://www.womensellews.org/story/080602/rights-treaty-ill-lJgallda-snags-africall-vallles (last 
visited Mar. 3, 2010). 
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... the rights of women are inalienable, interdependent human rights 
which are essential in the development of any country .... The con
cept of equality in the 1995 Constitution is founded on the idea that it 
is generally wrong and unacceptable to discriminate against people on 
the basis of personal characteristics such as their race or gender ... 
the 1995 Constitution is the most liberal document in the area of 
women's rights than any other Constitution South of the Sahara .... It 
is fully in consonance with the International and Regional Instruments 
relating to gender issues .... Be that as it may, its implementation has 
not matched its spirit. There is urgent need for Parliament to enact the 
operational laws and scrape all the inconsistent laws so that the right 
to equality ceases to be an illusion but translates into real substantial 
equality based on the reality of a woman's life, but where Parliament 
procrastinates, the courts of law being the bulwark of equity would 
not hesitate to fill the void when called upon to do so or whenever the 
occasion arises.96 

Though many countries have now adopted a rights-based constitu
tional structure, one based on international human rights norms, questions 
have arisen as to whether these "bills of rights" give too much power to the 
judiciary to interpret important social issues - certainly a valid point given 
some of the interpretive and political constraints under which the judges op
erate. For instance, one could argue that the judiciary lacks the institutional 
capacity to decide an inherently "political" problem. Arguably, "the problem 
remains that governments, academics and the urban elite of the NGOs have all 
inherited the prejudices against native or traditional culture that derived from 
the colonial authorities."" For example, in Uganda, some would argue that 
international initiatives driven by local NGOs and sometimes sanctioned by 
the Courts do not depend enough on local input and do not give effect to cul
tural practices that until recently granted women sturdier rights to land.'s 

In addition, though informal customs often determine a gender hier
archy within families and society in Uganda, formal laws too reflect gendered 

96 Ephrahim vs PastolY and Another, Civil Appeal No 70 of 1989 (1970) LRC (Canst.) 757. 
97 Judy Adoko and Simon Levine, In Search of a Title to the Family Holding, THE GUARDIAN WEEKLY, 
Apr. 17, 2009. 
98 See, e.g., Lynne Khadiagala, Negotiating Law and Custom:judicial Doctrine Gnd Women's Prop
erty Rights in Uganda, 46). APR. L., 1 (2002) (observing that during the colonial era Ugandan 
courts were more likely to interpret customary law.s in ways favorable to women and stating 
that "the fluidity of customary law in the absence of statutory guidance permits activist judges 
wide discretion to reshape doctrine to reflect their world-views or in response to the hanging 
social, political or economic conditions. I suggest that as Uganda descended into political and 
economic chaos in the 1970s, the courts shifted toward a more authoritarian and patriarchal 
vision of family and society, stripping women of their authority and autonomy,"). 

T 
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stereotypes." However, if there is no political will or resources to pursue 
rights complaints, then the existence of legal rights becomes purely sym
bolic. IOO A 2003 Human Rights Watch report found that, "the government [of 
Uganda] has failed to pursue policies to eliminate violence against women, to 
provide women with equal protection of the law, to ensure women's rights to 
the highest attainable standard of health, and ultimately to protect women's 
rights to physical integrity, and Iife."IO! In addition, even if one accepts the 
argument that human rights norms in the form of domestic bills of rights but
tresses attempts at changing discriminatory cultural practices, it is ultimately 
essential that arbitrary barriers to access of formal legal rights are over
come,I02 

Nonetheless, there is certainly much to be said for having a formal set 
of rules with constitutional force supporting claims to equality rights. The 
existence of these formal rules sends signals that may encourage behavioral 
change. Without such a framework, we are left with only a delicate foundation 
for changing gender norms that relegate women to second-class citizenship. 
In addition, in the face of cultural practices that conflict with international 
norms, courts must use their interpretive powers to construe the Constitution 
in ways consistent with international law to outlaw these traditional prac
tices. Fortunately, human rights groups have become quite active in pursuing 
constitutional challenges to discriminatory practices that reflect gender bi
ased traditions and beliefs. 

99 For example, though Uganda does not have a marital rape law, its punishment for rape is 
death. Some might see this as evidence of the government's commitment to putting an end to 
gendered violence. However, others have argued that the harsh punishment reflects a gendered 
notion of sexual ownership of women and ultimately acts as a barrier for reporting rapes 
making it unlikely that a woman will report a rape by a husband or some other economically 
valuable member of the community for fear of reprisal from community members. 
100 Just Die Quietly, supra note 34, at 2. 
101 Human Rights Watch, Domestic Violence and Women's Vulnerability to HIV-/n!ectiolt in 
Uganda (2003), available at: 
www.preventgbvafrlca.org/system/flles/dv.ilivinugfactsheet.hrw.pdf(last visited Dec. 10,2009). 
102 In Uganda and indeed elsewhere, access to constitutional protections requires knowledge of 
the constitutional protection at issue, which in turn requires its dissemination and translation 
into native languages. a procedural mechanism for complaint, physical proximity to tribunals 
with jurisdiction. and resources to pay for attorneys. transportation, time off work, child care, 
and court fees. For women, access also depends on the freedom or ability to assert rights as 
against a person who enjoys more power within personal relationships (male members of the 
family) who might have at their disposal methods of violence or coercion to prevent the 
assertion of such rights. 

r , 
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WHEN CUSTOMS AND CONSTITUTIONS COLLIDE 

In recent years the Courts of Uganda have been called upon to address 
some of the conflicts between cultural norms and constitutional prohibitions 
against sex discrimination. 103 Though the cases involve the constitutionality of 
various statutes and not cultural practices per se, the challenged statutes, 
including the Divorce Act, the Penal Code, and the Succession Act, clearly re
flected gendered stereotypes derived from informal subordinating mecha
nisms found in customary practices. Although deference to customary land 
tenure systems is written into the Ugandan Constitution, the Ugandan courts 
have held that these and other customary practices, traditions and formal 
statutory laws are void if inconsistent with Constitutional protections. I04 Such 
protections include women's rights. For example, Article 33(6) states, "Laws, 
cultures, customs or traditions which are against the dignity, welfare or inter
est of women or which undermine their status are prohibited by this Constitu
tion." 105 

The impact of this and other Constitutional provisions was tested in a 
landmark decision of Uganda's Constitutional Court. In Law Advocacy Jar 
Women in Uganda v. Attorney General oJ Uganda, 106 the Court held that several 
provisions in the Penal Code Act and the Succession Act were unconstitutional 
as they infringed on women's equality rights as guaranteed under the Consti
tution. Section 154(2) of the Penal Code stated, "Any married woman who has 
sexual intercourse with any man not being her husband commits adultery and 
is liable on first conviction to a caution by the court and on subsequent con
viction to imprisonment for a term not exceeding six months."I.? Though Sec
tion 154 (1) of the Code sets out different penalties for "any man who has sex-

103 It is worth noting that it is somewhat difficult to access relevant cases in Uganda. See Brenda 
Maharo, UGANDA'S LEGAL SYSTEM AND LEGAL SEeroR (2006), available at: 
http://www.IlYlllawglobal.org/globalexjllgallda.htm#_Solirces_oL Case_Law (last visited Mar. 6, 
2010) (stating that "[IJaw reporting in Uganda has been very weak and thus very few law 
reports have been published in Uganda since 1958. The Law Development Center in Uganda is 
mandated to prepare and publish law reports and other legal material but so far have published 
only High Court Bulletins. As a result there has been a void in the availability of published 
judgments as lawyers and other stake holders are forced to depend on photocopies of 
judgments which they request from the Courts,"). 
104 CONSTITUTION, Art. 2 (Uganda) provides, "(1) This Constitution is the supreme law of Uganda 
and shall have binding force on all authorities and persons throughout Uganda. (2) If any other 
law or any custom is inconsistent with any of the provisions of this Constitution, the 
Constitution shall prevail, and that law or custom shall, to the extent of the inconsistency, be 
void." 
lOS CONSTITUTION, Art. 33(6) (Uganda). 
106 Law Advocacy for Womell in Uganda v. Attorney General, Constitutional Petitions Nos. 13/05 
/& 05 /06 [2007J UGCC 1 (5 April 2007). 
107 The Penal Code Act (Cap 120), section 154 (italics added). 
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ual intercourse with any woman not being his wife ... "los there was no provi
sion that prohibited married men from committing adultery. The discrepancy 
was held to be an unlawful form of sex discrimination and the section was 
struck down. 

The case represents a great victory for women in Uganda arguably 
making it easier for women to divorce their husbands. Liberalizing divorce 
law is important given cultural attitudes toward divorce which support prac
tices that disadvantage women. The problem is summed up by a prominent 
family attorney in Kampala: 

Divorces in Uganda are heavily stigmatized and difficult to ob
tain. Most marriages end in estrangement rather than legal di
vorce. Until the adultelY law was struck down, husbands es
tranged from their wives were permitted to have new 
relationships. But women would live alone for years or risk ar
rest if they saw other men .... Many [women] charged with 
criminal adultery were estranged from their husbands and had 
lived apart for many years .... There are implications for HIV
AIDS ... Before, a wife could not divorce her husband on the 
grounds of adultery. She was forced to endure whatever dis
eases he brought home. Now she is empowered to leave him 
when he sleeps around. 109 

The parts of the Succession Act that were held unconstitutional were 
those relating to definitions of legal heirs (giving preference to male heirs), 110 
distribution of property in the case of intestacy (providing no language relat
ing to female intestacy), III appointment of a testamentary guardian (providing 
that only fathers can appoint a guardian for a minor child),112 appointment of 
statutory guardians (providing that only male relatives can act as guardi
ans),113 and determination of domicile during marriage (providing that a hus
band may not take the domicile of his wife).114 All these statutory proviSions 
have roots in customary practices and all were struck down as unconstitu
tional. 

The Law Advocacy For Women case struck a blow to two very different 
statutes that shared a common assumption that the proper roles of men and 

108 Id. (italics added). 
109 Anna S. Sussman, Ugandan Adultery Law Curbs Effects a/Polygamy, WOMEN'S ENEWS,QRG, June 
24. 2007, available at: http://lVlVw.lVomensenews.org/story /the-world/070624/liganda
adilitery-law-clirbs-effects .. . (last visited Mal'. 9. 2010) [hereinafter. Ugandan Adultery Law]. 
110 The Succession Act. Section 2(n)(i)(ii). 
111 The Succession Act, Section 27. 
112 The Succession Act, Section 43. 
113 The Succession Act, Section 44. 
114 The Succession Act, Section 15 and 16. 

r 
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women in society. The "propel' roles" of men and women were in turn trace
able to cultural practices that treated adulterous women more harshly than 
adulterous men and provided better protections to male heirs than to female 
heirs. Though the case is a positive step, the informal consequences of com
mitting adultery remain sex-specific. Adultery committed by men is widely 
tolerated. Women who commit adultery are shamed and shunned. liS Aware
ness of the decision is essential since many women are unaware of their Con
stitutional rights or for various reasons cannot access them. They are increas
ingly being dispossessed and denied access to marital property after the 
deaths of their husbands. With the high number of AIDS deaths, this dispos
session has severe consequences often leaving families destitute. Clearly there 
are cultural practices that contradict women's constitutionally guaranteed 
equality rights and contribute to the spread of HIV / AIDS among women. 

In Ugandan Association of Women Lawyers and 5 others v. Attorney 
General,"6 Uganda's Constitutional Court struck down several discriminatory 
sections of the Divorce Act, including provisions that dealt with grounds for 
divorce,"7 compensation for adultery,1I8 the costs against a co-respondent,"9 
the amount of alimony,120 and the division of property upon a finding of adul
tery.l2J Justice S. G. Engwau held that, 

"[ilt is, in my view, glaring impossible to reconcile the impugned pro
visions of the Divorce Act with our modern concepts of equality and 
non-discrimination between the sexes enshrined in our 1995 Consti
tution. I have no doubt in my mind that the impugned sections are 
derogation to articles 21, 31, and 33 of the Constitution.,,122 

115 See UaQlldan Adultery Law, supra note 109. 
116 (Constitutional Petition No.2 of 2003) supra note 69. 
117 The Divorce Act (Cap 249) (hereinafter "The Divorce Act"), Section 4(1) and (2) provide that 
a husband can petition for divorce if the wife has committed adultery, but that wives are 
required to prove only specific forms of adultery. See The Divorce Act, Sections 4(2)(i) 
incestuous adultery, 4(2)(ii) bigamy with adultery; 4(2)(iii) Marriage with another woman with 
adultery; 4(2)(iv) rape sodomy or bestiality; 4(2)(v) adultery coupled with cruelty; 4(2)(vi) 
adultery coupled with desertion, without reasonable excuse, for two years or upwards.) 
118 The Divorce Act, Section 21(1) permits only husbands, not wives, to claim damages against 
the person with whom the wife committed adultery. 
119 The Divorce Act, Section 22 permits the Court to order that the person who has committed 
adultery with the wife pay the costs of the divorce proceedings. This provision does not apply 
to the person who has committed adultery with the husband. 
120 The Divorce Act, Section 23 requires only the husband to pay alimony to a wife during or 
after the divorce proceedings. 
121 The Divorce Act, Section 26 provides that if the wife has committed adultery any property to 
which she may be entitled may be settled to the benefit of the husband and/or her the children 
of the marriage. There is no similar provision in favor of the wife. 
122 See Constitutional Petition, No.2 0[2003 supra note 69. 
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In reaching its conclusion, the Ugandan court relied on a Tanzanian case in 
which customary laws that were inconsistent with Constitutional guarantees 
of sex equality were struck down. 123 Interestingly, in striking down provisions 
of the Divorce Act, the Justices recognized that the Act was a relic of colonial 
times and presumably not a statute derived from local custom and practice,l24 
The colonial underpinnings of this and other legislative enactments provides 
an interesting dimension to the conflict between constitutional and traditional 
mandates '25 but nonetheless represents a colonial legal model superimposed 
upon an existing organic gendered order. 

In another important case, Uganda v, Hamidll et al., Criminal Session 
Case,126 the High Court of Uganda held that the rape provisions in the Penal 
Code were to be interpreted in ways consistent with Constitutional guaran
tees of equality and dignity between the sexes. In that case, the defendant was 
accused of hiring two village men to abduct the complainant and hold her 
while he raped her. The complainant had testified that upon learning of the 
defendant's HIV status, she had broken her engagement with him and did not 
consent to sexual intercourse. The defendant raised the defense of mistake of 
fact arguing that he had honestly believed that the complainant was his wife 
because he had undergone a customary marriage by paying a dowry to her 
parents. He further argued that under Ugandan law a husband could not rape 
his wife. The Court found no evidence that a traditional marriage had taken 
place and that even if it had, there were no exceptions to the Penal Law's rape 
provisions based on marriage. 127 The Court stated that the defendant's argu
ment was based on outdated assumptions that a wife cannot withhold from 
her husband consent to sex during marriage.128 This case is important in un
derscoring the rights that married women have to be free from sexual assault 

123 See Ephrahim vs. Pastory and Another, Civil Appeal No. 70 of 1989 (1970) LRC (Canst.) 757, 
124 See Constitutional Petitio,l1 No.2 0[2003 supra note 69, in which justice Twinornujuni 
states,"[t]he Divorce Act which was enacted in Uganda in 1904 has got its origins in the 
Matrimonial Causes Act of 1857 of England. That Act also had its roots in the Common Law of 
England whereby a valid marriage could only be terminated by the death of one of the parties 
to it or by a divorce decree pronounced by a court of competent jurisdiction. The Matrimonial. 
Causes Act 1857 provides that a party to a marriage could obtain a decree of divorce on proving 
that the spouse had committed a matrimonial offence. The only offence that entitled a husband 
to obtain the decree was adultery. For a wife, it was not enough for her to prove adultery 
against her husband. She had to prove that me husband was guilty of aggravated adultery 
(which meant adultery plus another offence e.g. incest, bigamy, cruelty, desertion etc. or he had 
changed his faith from Christianity to some other faith and gone through a form of marriage 
with another woman. "). 
125Though obviously very important, an examination of the role of colonization in codifying 
traditional gender norms is beyond the scope of this article. 
126 Uganda v. Hamidu et al., Criminal Session Case of 2002, High Court of Uganda at Masaka, Feb. 
9,2004 (unreported decision). 
127 See id. 
128 See id. 
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by their husbands. As HIV I AIDS is often transferred to married women 
through coerced sexual activity with their husbands this case provides a legal 
foundation for supporting women's efforts at leaving abusive relationships. 

These recent cases exemplify a willingness on the part of Uganda's 
courts to strike down legislation that discriminates against women on the 
basis of gender. The courts were able to do so because of the adoption of in
ternational norms into domestic constitutional law. Uganda's Constitution 
mirrors international norms by including several provisions guaranteeing 
equality between the sexes. Article 33(1) provides that, "[w]omen shall be 
accorded full and equal dignity of the person with men.,,129 Article 33(3) of the 
Constitution of Uganda provides that, "[t]he State shall protect women and 
their rights, taking into account their unique status and natural maternal func
tions in sOciety,"DO 

It is clear, however, that there are cultural traditions that are often in 
direct conflict with constitutional law. What makes these traditions vulner
able to concerted challenges is that through the years they have to a large 
degree been codified into formal laws. These formal laws are now being clial
lenged in courts and subjected to legislative reform. In the past few years, 
human rights group in Uganda have been velY active in attacking some of 
these practices through the courts and parliament. Legislative efforts chal
lenging some of these laws have come in the form of Uganda's Domestic Rela
tions Bill, the Domestic Violence Bill and the Female Genital Mutilation Bill. 

The Domestic Relations Bill would replace several existing statutes 
and includes provisions to abolish widow inheritance, to allow women to di
vorce husbands for cruelty or impotence, and to make bride price "unreturn
able" upon divorce.13l This last provision was drafted in response to the diffi
culty women encounter upon attempting to leave an abusive marriage 
without having to "refund" the price paid at marriage. The Bill also prohibits 
men from having sex with their wives without their consent. 132 In addition to 
the Domestic Relations Bill, the Domestic Violence Bill was passed by Parlia
ment in 2009. It was designed to prevent widespread domestic violence and 
set up a formal reporting structure using local police, tribunals and courts 
instead of the more informal practice of referring complaints to clan heads. 
This Bill, like the others, is meant to put a stop to one of the principle causes of 
women's vulnerability to HIV IAIDS infection, domestic violence. 

129 CONSTITUTION, Art. 33(1) (Uganda) 
130 CONSTITUTION, Art. 33(3) (Uganda). 
131 The Bill replaces the following statutes: (a) the Customary marriage (Registration) (Cap 
248); (b) the Divorce Act (Cap 249); (c) the Hindu Marriage and Divorce Act (Cap 250); (d) the 
Marriage Act (Cap. 251); (e) the Marriage and Divorce of Mohammedans Act (Cap 252); and (I) 
the Marriage of Africans Act (Cap 253). 
132 Though the Bill has been hailed as a great win for women's rights, it does contain an 
unfortunate provision prohibiting same-sex marriages. 
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And finally, the Female Genital Mutilation Bill prohibits genital mutila
tion and provides sentences of up to ten years imprisonment, or if the girl 
dies, life imprisonment.'" Genital mutilation has long been decried by human 
rights groups for its cruelty and for its harmful health effects including in
creasing the spread of HIV / AIDS. I34 The Bill was passed by the Ugandan par
liament in December 2009 and is awaiting signing by the President. Though 
genital mutilation is practiced in only a few communities in Eastern Uganda, 
its practice has led to serious health consequences and undermines women's 
sexual freedom. 135 

These three Bills challenge the underlying traditional practices that 
subordinate women's interests and cause them physical harm. Their passage 
follows a growing recognition that some traditional practices are having a 
devastating effect on economic and social relationships. Men in Kampala and 
in rural districts are taking on a more active role in these campaigns. For in
stance, in the capacity building project in which I was involved, men were 
active participants in efforts to define the problem and workshop solutions. 
More recently, workshops have been held in Kampala and other areas in order 
to enlist men in efforts to reform legislation. Chris Baryomunsi, the Vice 
Chairperson of the Parliamentary Committee on Social Services explains the 
importance of men's participation in law reform: 

Our society, traditions and the environment have given a lot of powers 
to men compared to women, which to me is an injustice. And while 
these laws [the Marriage and Divorce Bill, the Domestic Violence Bill 
and the Female Genital Mutilation Bill] are trying to cure that injustice, 
men view it as part of their power going away .... I think what is impor
tant is to package the whole issue in a manner that will convince men 
that we are trying to empower them so that we can remove these gaps 
and enjoy human rights as individuals; not that they are intended to 
disempower men and women to the disadvantage of men .... So it be
comes very important for males to be involved, fully on board and to 
appreciate the importance of this legislation. 136 

133 See The Parliament of Uganda Website, available at 
http://www.parliament.go.ug/index.php?option=com_content&task=view&id=558&Itemld=65 
(last visited Mar. 11. 2010. 
134 United Nations Population Fund, Gender Equality: Calling for an End to Female Genital 
mutilation/Cutting, available at http://www.unfpa.org/gender/practicesl.htm Oast visited 
Mar. 11,2010). 
l3S/d. 
136 Global Geopolitics Net Sites, Q&A: Women's Empowerment: "Men are Interested" October 12, 
2009, available at http://globalgeopolitics.net/wordpress/2009/10/12/qa-womens
empowerment·men-are-interested/ (last visited Mar. 9, 2010). Vice Chairperson Baryomunsi 
continues, "[a1nd in any case, it is the men who make the decisions. Even parliament which will 
be the final authority over the legislation has more males than females. So if the men are not 
brought full on board to appreciate what the purpose of the legislation is, then you cannot win. 
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The passage of these mostly forward-looking laws and the Ugandan 
courts willingness to strike down discriminatory statutes are welcome legal 
developments. So, too, are grassroots projects seeking to teach communities 
the content of formal laws in order to support their efforts at addressing 
women's vulnerability to HIV/AIDS. However, it is also clear that knowledge 
of these formal laws is not enough. International human rights organizations, 
representatives of different communities, the judiciary and Parliament must 
each playa role in the project to radically reorganize social relations and re
ject deeply-rooted cultural practices that subordinate women. To the extent 
that this is true, it would be a mistake to focus on informal cultural practices 
without simultaneously using the rhetorical power of formal law to buttress 
these efforts. Both formal and informal mechanisms must be employed. 

CONCLUSION 

While countries can reform their laws, entrenched cultural practices and 
beliefs and modes of discrimination are much more difficult to change. Formal 
laws, such as those governing marriage, divorce and succession, often reflect 
gendered ideas of appropriate roles for men and women. Therefore, the great 
challenge is to create conditions under which formal laws take root alongside 
a mechanism that changes mental models and social practices at all levels of 
society as well. Implementing such a multi-layered strategy has been found to 
be effective. For example, research done by the United Nations Programme on 
HIV / AIDS found that programs "that expressly aimed to transform gender 
roles through critical reflection, role play and other interactions were most 
likely to be effective in producing changes in the targeted attitudes and behav
iours," and that, "[n]orm-changing interventions should be supported by legal 
reform to prohibit gender violence, enhanced law enforcement to hold perpe
trators of violence to account, and interventions to address the attitudes and 
conditions that may contribute to gender-based violence."137 

Women's access to formal legal mechanisms would go a long way toward 
preventing abuse through deterrence, and would provide a legal context in 
which women were given options other than staying with abusive husbands. 
However, since disputes are often mediated through the actions of clan elders 
and local courts,138 it is important that these arbiters of disputes are given 

Once male legislators are on board, it becomes easy for them to communicate to the rest of the 
men in the country. When we present this law (as one that is) good for us leaders, then men in 
the community will definitely accept and know that it is good for them .... Male involvement 
should therefore be addressed as a priority. 
137 See 2008 GLOBAL AIDS REPORT, supra note 21, at 11. 
139 In Uganda, the Local Council Courts (Lee), courts with limited jurisdiction over civil matters 
and minor criminal offense, hear most disputes. These courts are informal, less intimidating 
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training not only on formal constitutional and statutory laws, but also on the 
unwritten customary laws that are available to protect women's interests. 139 

Such training must include examination of the intersecting issues of property 
rights, domestic violence and HlV IAIDS treatment. This in turn would go 
some distance in slowing down the spread of HIV I AIDS infection, but would 
also provide a more equitable distribution of rights, entitlements and duties. 
Although informal or cultural practices that contribute to women's subordina
tion and high rates of infection have been the topic of much critique,140 formal 
mechanisms alone are insufficient for dealing with the problem. There is little 
doubt that efficient and free access to the law is essential and that community 
traditions provide room for sex equality and human dignity. 

A legal strategy that is to be effective in ameliorating the effects of this 
multifaceted problem must be developed on a local, national and global level. 
The mere existence of constitutionally protected rights does not guarantee 
adherence to human rights principles. Barriers in the form of resistant cul
tural practices and the lack of education, health services, housing and money 
are of central significance. But with the shift towards an international human 
rights model increasingly codified in formal domestic law, some worry that 
important political grassroots movements organized around economic redis
tribution will be weakened. 141 This fear is understandable given the recent 
collapse of global financial institutions, whereby access to resources financed 
by developed nations is almost certainly in jeopardy as the institutions of 
global finance face uncertainty during this significant period of reform. Under 
this new global financial landscape it is essential to examine the role of the 
law and legal institutions in alleviating economic inequality. Since the 1990's 

and less expensive than regular courts. And interestingly, as a result of a governmental 
affirmative action plan, women hold positions within these courts. However, they too base 
decisions on customary norms that subordinate women's interests. See Just Die Quietly, supra 
note 35, at 12 (explaining that the 1997 Local Government Act requires that one third of 
councilor pOSitions be se aside form women). 
139 See Judy Adoko and Simon Levine, In Search of a Title to the Family Holding, THE GUARDIAN 

WEEKLY, April 17, 2009 (explaining that many customary authorities such as clan elders no 
longer know their own customary, unwritten laws); see a/so, 2008 GLOBAI.Ams REPORT, supra 
note 21, at 10 (stating that, "[w]hile many countries have begun to recognize gender issues in 
their HIV planning processes, substantial numbers continue to fall short in the areas of budget 
and policy support for such issues."). 
140 See, e.g., Till Death Do Us Part, supra note 52; Chineze J. Onyek\ve, The Interrelationship Be
tween Gender-Based Violence and HlV JAIDS in South Africa, 6 j. INr'L WOMEN'S STUDIES 34 (2004); 
Corinda Kelly, Conspiring to Kill: Gender-Based Legislation, Culture, and AIDS in Sub-Saharan 
Africa, 6 j. L. & FAM. STUD. 439 (2004); Inheritance Rights in Uganda, supra note 67; janet E. 
Moon, Violence, Culture & HIV/AIDS: Can Domestic Violence Laws Reduce African Women's Risk of 
HIV Infection?, 35 SYRACUSE J. INT'L L. & COM. 123 (2007); Permission for Domestic Violence: Mari
tal Rape in Ghanaian Marriages, 29 WOMEN'S RTS. 1. REP. 63 (2007-08); j.M. Spectar, The Hydra 
Hath But One Head: The Socio-Cultural Dimensions of the AIDS Epidemic & Women's Right to 
Health, 21 B.C. THIRD WORLD 1.j. 1 (2001). 
141 p, Andrews, supra note 84, at 839. 
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there have been great gains in calling attention to the complex issues of pov
erty, domestic violence and other factors contributing to the spread of 
HIV IAIDS with results measured in greater access to programs on AIDS edu
cation, treatment and prevention. If financing of these programs comes to an 
end the consequences will be dire.'42 

Fortunately, much has already been done and success has been noted 
in places like Uganda. It is clear that local civil SOciety organizations must play 
a central role. Legal measures are important, but they cannot operate in a 
vacuum and will not work without political pressure from grassroots organiz
ing. 143 AIDS activism has played a central role in the funding for AIDS research 
and the legal protections. As Stephen Lewis has stated, 

"HIV I AIDS, for all the horrendous human consequences, has 
objectively strengthened health systems, has brought together 
all the sectors of government from agriculture to education, 
has integrated private and public initiatives, has exponentially 
raised awareness of the consequences of gender inequality, 
has spawned remarkably novel ideas for raising resources all 
of it ineVitably improving human health overall."'44 

Such activism must take advantage of eXisting structures of government. 
However, while Uganda and other countries take gender into account when 
implementing action plans, there are still a significant number that "fall short 
in the areas of budget and policy support for such issues.,,'45 With the global 
financial crisis threatening programs for HIV I AIDS awareness and treatment, 
this is a worrying trend indeed. In conjunction with AIDS activism, legal re
course must also be available, not only in terms of accessing law, but also in 
terms of furnishing a unifYing message of support for securing equal rights for 
women. Clearly, AIDS has been and continues to be too costly in human lives, 
but so too has it created an activism that has facilitated access to legal means 
of redress for women suffering under a gendered system that relegates them 
to second class citizens. 

142 See Speech by Stephen Lewis, supra note 5. 

143 One promising innovation involves "social change communication" which calls for "the stra
tegic use of advocacy, communicatioll, and social mobilization strategies to facilitate or acceler
ate social change. In the context of HIV, social change communication strategies can help to 
change underlying social attitudes and behaviours that contribute to HIV risk and vulnerabil
ity." 2008 GLOBAL AIDS REPORT, supra note 21, at 91 
144 Speech by Stephen Lewis, supra note 5. 
145 2008 Gl.OBALAIDS REPORT, supra note 21, at 10. 


