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There is a trend in international development toward reforming property rights regimes. Because 

many property rights regimes in the developing world are informal, meaning they are not 

documented or recorded, the focus of reform is often on formalizing the land rights of 

individuals, households, or communities.1 But formalizing land rights is not necessarily a neutral 

process; it often takes place in a context of land scarcity, increasing competition for valuable 

land, policies to commercialize subsistence agriculture, disputes over claims of rights to land, 

violent conflict, and natural resource degradation. At the same time there are international and 

regional ideals that seek to ensure that such reforms recognize cultural difference, but also 

recognize the rights of women, which are sometimes at odds with one another.  Under these 

circumstances, formalizing property rights to land can create winners and losers, and experience 

shows that women are frequently the losers.  

 

Reforms that seek to formalize land rights must intentionally consider the economic, social, and 

political dimensions of property rights to ensure that women are not left worse off by the process.  

At the same time to be effective in the long term, the reforms must consider the social as well as 

legal legitimacy of the change they seek.  This can create a particular challenges for women, 

because in most contexts, women’s property rights are different to – and lesser than -  men’s 

property rights and laws on which reforms are based can attempt to improve property rights for 

women. Essentially, the reforms themselves become a catalyst for what is in fact cultural change; 

this is a complex undertaking. 

 

This paper focuses specifically on legal considerations to help ensure or improve women’s land 

tenure security in the context of land tenure reform.   It begins by providing some helpful 

definitions of land tenure and land tenure security for women.  Then, working within a legal 

empowerment framework, provides some analysis and examples of good practices or lessons 

learned.    

 

“Land tenure” systems  

 

Land tenure is defined as the legal or customary institutional relationships among people with 

respect to land. These relationships define how rights to own, use, access, control, and transfer 

land are governed.2 Though the term is often assumed to be synonymous with ownership, land 

tenure is more properly understood as a bundle of different property rights in land which can 

include the right to own, use, sell, gift, bequeath, mortgage, and transfer land. Land tenure – the 

bundle of rights to land – is often described as being secure or insecure, though in practice, land 

tenure security is more accurately understood as existing along a continuum, where factors 

                                                 
1
 See, e.g., The Commission for the Legal Empowerment of the Poor, a UN initiative that works to formalize 

informal rights in developing countries. Commission for the Legal Empowerment of the Poor, “What We Do,” 

http://www.undp.org/legalempowerment/what/, accessed 27 October 2010. 
2
 See, e.g. United Nations Statistics Division, “Glossary of Environment Statistics, Studies in Methods,” Series F, 

No. 67, United Nations (1997). See also FAO (Food and Agriculture Organization of the United Nations), “Land 

Tenure and Rural Development,” FAO Land Tenure Studies  (2002), 1. Available online. URL:  

http://www.fao.org/DOCREP/005/Y4307E/y4307e05.htm. 27 October 2010. 

http://www.fao.org/DOCREP/005/Y4307E/Y4307E00.HTM
http://www.fao.org/DOCREP/005/Y4307E/Y4307E00.HTM
http://www.fao.org/DOCREP/005/Y4307E/y4307e05.htm
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influencing security include the breadth, scope, and duration of rights; the social, legal, and 

cultural legitimacy of rights; and the adequacy and enforceability of rights.3  

 

Understanding land tenure security in this more robust way is important because it creates 

conceptual space for the complexity of land tenure systems that exist around the world, 

especially in places where individual private ownership is neither the norm, nor the preference. 

In the context of land tenure reform and women’s rights, using such a definition of land tenure 

can also help ensure that the rights that women may have in a particular context are not forgotten 

simply because they are not regarded as “ownership” or “ownership-like” rights.  

 

A working definition of Land Tenure Security for Women 

 

Using the definition of land tenure as provided for above, and the notion that security of tenure 

exists along a continuum, what might secure land tenure mean for women?  The below is a 

working definition that might be helpful. 

 

A woman’s land rights are secure if: i) they are legitimate; ii) they are unaffected by changes in 

her social status; iii) they are granted for an extended period of time; iv) they are enforceable; 

and v) her ability to exercise them does not require an additional layer of approval that only 

applies to women. 

 

First, the degree to which a woman’s land rights are legitimate, and therefore secure, depends on 

who recognizes these rights.  That is, whether her land rights are recognized by law, by custom, 

by her family, her clan, and her community.  Second, a woman’s land rights are secure if they are 

not vulnerable to changes in her family structure such as the death of her father or husband, or 

her husband taking a second wife; or, to changes in her clan or community, such as changes in 

the leadership who granted her those rights.  Third, for rights that are granted for fixed period of 

time, the longer the period the more secure her rights are.  Fourth, for her rights to be secure, a 

woman must be able to enforce them.  She will be able to enforce her rights if she is aware of 

where to present her claim, if she can easily get to that forum, if she has the ability and the means 

to present her claim, if her case will be heard, if the overall process will not take a very long 

period of time, and if a decision in her favor will be implemented.  Lastly, a woman’s land rights 

are more secure if they can be exercised without being subject to conditions that men are not 

asked to fulfill such as obtaining the approval and permission of her husband, father, or other 

male relative. 

 

In general, land rights of women are more insecure than those of men. This can be attributed to a 

number of factors: 

 cultural, religious, or legal prohibitions against women – or certain women – gaining land 

rights through inheritance, marriage, transfer, markets, or gifts; 

 customs related to marriage, divorce, bride-price/dowry, and polygamy; 

 policies, laws, regulations, and procedures that overtly discriminate against women; 

                                                 
3
 USAID, “Land & Conflict: A Toolkit for Intervention” (USAID, 2005), 3. Available online. URL: 

http://www.usaid.gov/our_work/cross-

cutting_programs/conflict/publications/docs/CMM_Land_and_Conflict_Toolkit_April_2005.pdf. 27 October 2010. 

file:///C:/Users/elisas/AppData/Roaming/Microsoft/Word/Land%20&%20Conflict:%20A%20Toolkit%20for%20Intervention
http://www.usaid.gov/our_work/cross-cutting_programs/conflict/publications/docs/CMM_Land_and_Conflict_Toolkit_April_2005.pdf
http://www.usaid.gov/our_work/cross-cutting_programs/conflict/publications/docs/CMM_Land_and_Conflict_Toolkit_April_2005.pdf
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 policies, laws, regulations, and procedures that are poorly drafted and inadvertently 

discriminate against women; 

 rights to land for women that are not enforced or are unenforceable in practice because 

they are not socially or culturally legitimate; 

 lack of information about land rights; and 

 social, physical, institutional, and psychological barriers to the enforcement of women’s 

rights. 

 

Thus looking at our definition of land tenure and a working definition of tenure security for 

women, it is clear that reform programs that aim to change or document property rights regimes 

must consider these factors to ensure that women are not made vulnerable in the process.  Using 

a legal empowerment framework, the next section will focus on some specific ways that laws can 

and have or should have considered these factors. 

 

Legal Empowerment Framework for improving land rights for women 

 

“Legal empowerment” has various definitions.4 For the purpose of this paper it is defined as 

actions and processes, including but not limited to legal reforms, by which women are legally 

enabled to act more effectively to improve their lives.5 Initiatives that legally empower women 

normally fall into four categories, (1) rights enhancement, (2) rights awareness, (3) rights 

enablement, and (4) rights enforcement.6 Interventions aimed at ensuring equal or equitable 

rights for women often blend a number of these approaches to a greater or lesser degree, and 

while all are necessary to obtain legal empowerment as just defined, in reality it is difficult to 

find a program that involves all four in equal measure. 

 

Rights Enhancement: Legal reform 

 

Formal Laws 

 

Formal laws are laws that are codified and/or exist in statutes.7  The following questions are 

useful when considering whether the formal legal framework provides tenure security for 

women: 

 Do women have a basic legal right to hold land (to own or to use over the long term)? 

                                                 
4
 See USAID, “Legal Empowerment of the Poor: From Concepts to Assessment” (Washington, DC, March 2007), 1, 

discussing legal empowerment of the poor. The article explains that this is because definers place different emphasis 

on the terms “legal” and “empowerment,” looking at empowerment as either a strategy, a means to an end, or both, 

and legal defining what end is sought or the nature of the empowerment. 
5
 For other definitions, see ibid., box 1. 

6
 Adapted from ibid. 

7 
For the purpose of this paper, unless otherwise stated, the source of the law will determine how it is referenced. 

That is, if the source of the law is custom, it will be referred to as “customary law”; if the source is religion, it will 

be referred to as “religious law”; and if the source is a legislative body that has not made reference to religion or 

custom, it will be referred to as “statutory law.” Also, as is common practice, “formal law” refers to those laws that 

have been codified and adopted by formal political bodies as a group, no matter their provenance. See, e.g., L. 

Capeheart and D. Milovanovic, Social Justice: Theories, Issues, and Movements (New Brunswick, NJ: Rutgers 

University Press, 2007). 
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 What types of rights to land may women hold – the right to use, to transfer via 

inheritance or gift, to control and make decisions on use and transfer, to partition, to 

receive the benefit of or income from? 

 What categories of land do women have a right to own or use? Is there a difference in the 

types of rights women have when the land is ancestral land, land that has been purchased, 

or land that is being allocated by government? 

 What rights do women have within their natal family, within their marital family, or 

outside of these? That is, what do the inheritance laws, marital property laws, polygamy 

laws, and laws related to divorce say about women’s rights to own ancestral property 

and/or marital property?8 

 

Answers to these questions may help identify whether legal reform is needed and, if so, how that 

reform should be designed. 

 

Formal laws may be prima facie discriminatory. For example, in 2008 Nepal had 137 provisions, 

2 rules, and 121 schedules in 85 laws that were discriminatory in favor of men.9 The rules on 

inheritance are an example of prima facie discrimination: under the Eleventh Amendment of the 

Muluki Ain (Nepalese Civil Code), daughters and sons inherit equally, yet after marriage, 

daughters are expected to return their share of family property to the heir, who can only be a 

male.10 

 

Likewise, formal laws of inheritance may recognize or codify customary or religious law that is 

discriminatory. Until recently in India, statutory law codified Hindu law. In Hindu law, if the 

father died intestate, his ancestral property devolved equally to members of the coparceny, a 

traditional unit of property ownership under Hindu Mitakshara law, which conferred rights of co-

ownership to male family members upon their birth. In practice, this provision essentially 

prevented Hindu females from succeeding to their father’s ancestral estate.11 

 

When land rights in formal law are considered, it is important to assess both the text and context 

of the law. A reading of the text of the law may show, as in the preceding examples, that it is 

discriminatory on its face and thus requires amendment.12 On the other hand, a textual reading 

may suggest that a law is neutral or positive for women, but when understood in the broader 

legal or social context, it may not be. For instance, a seemingly neutral formal law may defer to 

customary or religious law that is discriminatory in practice.  

                                                 
8
 The World Bank, Gender Issue and Best Practices in Land Administration Projects: A Synthesis Report, Prepared 

for the Gender and Rural Development Thematic Group and the Land Policy and Administration Thematic Group 

(New York, June 2005). 
9
 See UNICEF, “Situation of Children and Women in Nepal” (2006), 66,  

http://www.unicef.org/sitan/files/situation_of_children_and_women_in_nepal_2006.pdf, accessed 27 October 2010. 
10

 Forum for Women, Law and Development, “Women Living Under Muslim Law, Nepal: Country Code (Eleventh 

Amendment) Bill and Women’s Rights” (2002), http://www.wluml.org/node/732, accessed 27 October 2010. 
11

 D. Panditaratne, “Towards Gender Equity in Developing Asia: Reforming Personal Laws within a Pluralist 

Framework,” N.Y.U. Review of Law and Social Change, 31 (2007), 1011. 
12

 See also C. D. Deere and M. Leon, Empowering Women: Land and Property Rights in Latin America (Pittsburgh: 

University of Pittsburgh Press, 2001); Civil Code of the Dominican Republic, Art. 1421, 1428; Family Code of 

Honduras, Art. 82; Family Law in Mexican States of Aguas Calientes, Oaxaca, and Sonora; Civil Code of Ecuador; 

Civil Code of Guatemala. 

http://www.unicef.org/sitan/files/situation_of_children_and_women_in_nepal_2006.pdf
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For example, in Liberia there is a law which gives a woman a 1/3 interest in the property her 

husband owns.  Seems fine on its face, however, the concept of “owning” land, only applies to 

land which is deeded in fee simple, and most land in the country has not been deeded, and this 

1/3 interest is not as broad as it might appear.  Likewise, in Afghanistan, for example, the Civil 

Code states that statutory law prevails, but where statutory law is silent, religious law applies, 

and where religious law is silent, customary law applies. In practice, however, tribal or 

customary law, which is not codified and is more repressive for women than statutory law, is 

applied first and is influential not only at the local level but also in formal courts, where judges 

attempt to apply tribal law to appease local authorities and maintain peace. 

 

Customary Law 

 

Formal laws can provide for equal rights of women and men to land, but to be enforceable the 

laws must recognize the broader social context of customs and practices. Customary law is a 

body of norms governed and enforced by the traditional sub-state polity and governance 

structure. 13  Customary laws may be more influential than formal laws when it comes to 

women’s property rights. In practice, like formal laws, customary laws may govern management, 

ownership, use, transfer (including sale and inheritance), and possession of land. Formal law and 

customary law operate at the same time to the same parcels of land, yet one may be regarded and 

treated as more legitimate than the other in different contexts. 

 

A good example of the interplay of custom and the textual and contextual readings of a law 

comes from Rwanda. In that country, the Organic Land Law provides that “husbands and wives” 

have equal rights to land, and the Family Code provides for community of property between 

husbands and wives.14 Customary rules permit only men to own land. Under Rwandan law, only 

marriages that have been registered with the state are regarded as legal. Thus, the many 

marriages that are performed only under customary or religious rites, and relationships called 

consensual unions, where no rite has been performed at all, are not recognized by law. In 

addition, family law specifically prohibits polygamy, although it is widely practiced. When the 

Rwandan National Land Center, an agency of the Ministry of Environment and Land, was tasked 

with implementing the Organic Land Law and formalizing land rights in the country, there was a 

question of whether a woman who was in a relationship that was not legally recognized as a 

marriage would fall under the category of “wife” as understood in the Organic Land Law and 

thus would be able to claim joint ownership of land with her “husband.” The same question did 

not arise for men because a customary presumption of male ownership existed before the 

Organic Land Law. A textual reading of the law suggested that only legally married “wives” 

would have equal rights with men to land. This made a contextual reading critical, because many 

women would be excluded from the formalization process if the law were interpreted to include 

only formal marriages. 

 

                                                 
13

 Bruce et al., “Legal Empowerment of the Poor,” 13. 
14

 The law governing marital property and succession in Rwanda actually provides for three different property rights 

regimes for married couples, but community of property is the default. Community of property in Rwanda means all 

property acquired before and during the life of the marriage. See USAID, Land Dispute Management in Rwanda: 

Final Report (Washington, DC, June 2008), 24. 
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Ultimately, the matter was addressed by reference to the Kinyarwanda version of the law. Laws 

in Rwanda are published in the three official languages: English, French, and Kinyarwanda. 

Although laws originate and are typically applied in the English or French version, the 

Kinyarwanda version is dispositive or determinative when there is a discrepancy in meaning. 

While the Organic Land Law, which originated in English, provided for equal rights for 

“husbands and wives,”15 the Kinyarwanda translation provided for equal rights for “men and 

women.”16 In effect, this distinction in terminology, designating who in Rwanda held equal 

rights to land, meant that it was not necessary to consider the legality of the marital relationship 

of women who claimed rights to land in the formalization process. Without consideration of the 

legal context, many women may have been excluded from the formalization process. 

 

Regulations 

 

Just as important as laws, but often overlooked, are the regulations that implement them. Beyond 

a normative declaration of women’s and men’s equal rights to land like those often contained in 

a general land law, rules, regulations, and procedures can have the biggest impact on women’s 

land rights in practice. The following questions provide some examples of the provisions 

normally contained in regulations rather than laws that can affect women’s land rights: 

 Who participates in the process that adjudicates claims to land in the context of land 

rights documentation? 

 Is there an official designated to be responsible and accountable for enforcing non-

discriminatory practices in land administration agencies? 

 Is evidentiary documentation required to prove a claim of right to land available to both 

men and women? 

 Do all documents for recording land rights formatted in a way that all rights-holders to be 

listed (i.e. If joint titling, is there space for all co-owners names?) 

 Do processes provide guidance for establishing who other joint owners may be? 

 Are there procedures for handling illiteracy and accessibility which may affect women 

and men differently? 

 Do procedures and rules for dispute resolution, notice, and appeals at every level permit 

access for both men and women equally? 

 

An example for how regulations and procedures can impact men and women differently in the 

context of land tenure reform comes from Laos.  In Laos, women have the right to own land in 

both statute and under custom, for the most part.  In a large land titling program there, the 

procedures required that the land owner go to a public office and assert a claim on a parcel of 

land to have a title issued.  This act, of going to an office, is public in nature,  and in Laos, it is 

not socially acceptable for women to engage in public acts.  The result was that until this issue 

was identified, land titles were overwhelmingly issued in the names of men only, even though 

women and men both had legitimate rights to the land and joint titling was mandated. 

 

 

                                                 
15

Organic Law No. 08/2005 of 14/7/2005, Determining the Use and Management of Land, Art. 4. 

http://www.kituochakatiba.co.ug/Rwanda%20land.pdf, accessed 27 October 2010. 
16

 I. Ngenga (Organic Law) No. 08/2005 of 14/7/2005, Determining the Use and Management of Land, Art. 4, 

translated from Kinyrarwanda to English (photocopy, Rural Development Institute, Seattle, WA). 
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Beyond laws and regulations: Rights Awareness  

 

Even if the right legal and regulatory framework exist for women’s secure land tenure, women 

must know and understand their rights for them to be effective.  When thinking about awareness, 

it must go beyond just knowing what their rights are, women must also know how they can 

exercise and enforce them.   

 

To achieve this end, good practices include understanding the different information needs and 

trusted sources of women and men, overcoming any barriers that may prevent women from 

participating in events which provide information. For example, women may not attend 

awareness raising events if the event gets in the way of other important duties they have like 

cooking for the family.  Also, women may not speak out and ask questions in a public meeting 

where men are present.  At the same time, good practices also pay attention to other factors such 

as age, economic class, and marital status which might impact a woman’s participation in an 

event even with other women.    

 

In Rwanda, there are challenges with literacy of rural people, men and women.  Also, it is not 

socially acceptable for women to speak up in front of men.  Two things were used to good effect 

in Rwanda in pilot land tenure regularization and dispute resolution interventions: first 

community theatre was used to raise the whole community’s awareness of the importance of 

women’s land rights being recognized on a land documents.  The theatre was written and 

performed by Rwandans and performed at a time of day when women and men could attend.  

Also, in advance of the land titling exercise beginning, in addition to general meetings, women 

only meetings were held – led by a woman, and at a time that women could attend, so that 

women could ask questions about the process safely. 

 

Beyond laws and regulations: Rights Enablement  

 

In many places, there are different social actors and institutions who play some part in making 

rights effective, before the issue rises to the level of a dispute. Assisting women in exercising 

rights and strengthening the capacity of those responsible for rights implementing rights can help 

create the right enabling environment. This might include training local land administration 

officials, or working on a paralegal program, which attempt to deal with issues before they rise to 

the level of a dispute.  An example of how this might be important comes from China.  In China, 

the law is quite clear that women and men share long term use rights to agricultural land that are 

contracted to households.  Those rights are in the process of being documented, and the process 

for documentation of rights is left to the discretion of the county level land administrators as part 

of a national policy to decentralize governance. However, most of those county level 

administrators received training on women’s land rights nor how they should be documented.  In 

practice women’s names are rarely recorded on land use contracts. This can have real 

implications when, as is quite common at the moment, agricultural land is subject to 

expropriation and compensation is being paid to the households who lose the use based on the 

land documentation. 
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Beyond laws and regulations: Rights enforcement  

 

Even if land rights for women and vulnerable groups are known and understood, and an enabling 

environment exists, they must be enforceable to be effective. At a bare minimum, enforceability 

requires access to a forum. Access must be socially acceptable and physically possible for all 

who seek to file a claim. Procedures for filing a claim must also be accessible; they must be easy 

to follow and affordable. Furthermore, the person filing must believe that there is a chance that 

the claim will have a favorable outcome or have faith in the fairness of the results. Also, 

whatever judgment is made must be legitimate in the community where the claim originated, and 

there must be a chance that it will be enforced in practice. 

 

Considering these factors related to access, it is apparent that poor rural women may face 

challenges in using the formal judicial system. Formal courts are often far from home in urban or 

regional centers, and the system may be costly, complicated, slow, and corrupt. Also, accessing 

formal courts requires a level of education or literacy that is out of reach for many. This can be 

addressed in a number of ways, some good examples from Rwanda show this.  

 

On the one hand, it can be helpful to understand who first comes into contact with disputes from 

women is critical.  In Rwanda, there is a mandated mediation before a claim goes to the formal 

courts, conducted by abunzi – traditional mediators, which have been formalized by law, these 

are described below.  However, we found that women actually went to two to three others in the 

community when they had a land related dispute, before they went to the abunzi, and many, if 

they failed in the first or second instance, would not even go to the abunzi.  So, when we were 

working to help strengthen local capacity to address land related disputes, we had to also work 

with these other informal dispute resolution actors. 

 

On the other hand, another solution is to strengthen local customary systems, which are generally 

more accessible to women. For example, in Rwanda, appearing before abunzi, or mediation 

committee, is a required first step in seeking redress for a land rights–related dispute.17 The 

abunzi were traditional dispute resolution actors. By law, every ten villages (called a cell) have a 

mediation committee made up of ten members, at least 30 percent of whom are women. 

Members of the committee tend to be respected members of the community, so their decisions 

are given weight by the community. In this way, the abunzi are much more accessible to the 

community than a traditional court may be. 

 

Still, there are challenges with the abunzi. The committee members are elected but unpaid 

(except for the health insurance they receive from the government), and their costs are not 

reimbursed, which limits their capacity and reach. Also, since they are distributed throughout the 

country, the training they can receive on the law, upon which their judgments are made, is 

limited. 

 

 

 

 

                                                 
17

 Organic Law No. 02/2010 of 09/06/2010, Organic Law on Organisation, Jurisdiction, Competence and 

Functioning of the Mediation Committee. 
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Conclusion 

 

While land tenure reform is an ongoing trend in many contexts, it can and does take many 

different forms.  It is well known that if women’s particular needs are not given attention in the 

context of land tenure reform, they will either be forgotten, or women will be made worse off.   

Using examples from a number of different contexts, this paper considers what steps may be 

taken from a legal perspective to avoid this.  This paper interprets what is “legal” quite broadly, 

and uses legal empowerment framework to help set parameters for the discussion.  Underlying 

this discussion is the recognition that the law, even broadly interpreted, is a necessary but not 

sufficient factor in ensuring more secure land rights for women. 

 


